
Marching Toward a Day of Reckoning: Dissecting the Complex
Intersection of Insurance Law and Climate Change Litigation
Through AES Corp. v. Steadfast Ins. Co.*

INTRODUCTION

The continuing evolution of climate change' litigation presents
obstacles for victims of climate change seeking compensation through
the courts. Those seeking redress for injuries caused by the warming
of the earth's temperature are faced with a shifting landscape fraught
with issues of standing and displacement. The seminal Supreme Court
case to address these climate-particular issues was Massachusetts v.
Environmental Protection Agency.2 In Massachusetts, the Court
examined an Environmental Protection Agency ("EPA") decision to
deny a petition for rulemaking to regulate greenhouse gas emissions
from motor vehicles under the Clean Air Act.' As part of this
determination, the Court also considered whether the state of
Massachusetts had standing to petition for review.' EPA asserted that
because greenhouse gas emissions-like climate change-"inflict
widespread harm," the doctrine of standing prevented those injured
by greenhouse gases from bringing suit.' The Court disagreed, finding
that Massachusetts had standing due to the "actual" and "imminent"
risk of harm from the EPA's refusal to regulate greenhouse gases and
the substantial likelihood that judicial relief would prompt the EPA
to reduce that risk.6 Justice Stevens emphasized the actual and

* D 2013 Douglas J. DeBaugh.
1. As an initial matter, the terms "climate change" and "global warming" will be

used interchangeably throughout the Recent Development. "Climate change" is
considered the phenomenon by which human activity has altered the Earth's atmosphere.
The term is "[o]ften used interchangeably with 'global warming,' ... because it helps
convey that there are changes in addition to rising temperatures." 2 HANDLING THE
LAND USE CASE § 42:1 (3d ed.). These changes include "changes to oceans, ecosystems,
ice cover and other natural systems." See id.

2. 549 U.S. 497 (2007).
3. Id. at 505.
4. Id.
5. Id. at 517.
6. Id. at 521. In order to achieve standing, "a litigant must demonstrate that it has

suffered a concrete and particularized injury that is either actual or imminent, that the
injury is fairly traceable to the defendant, and that it is likely that a favorable decision will
redress that injury." Id. at 517; see also Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-
61 (1992) (holding that to establish standing, a litigant must set forth specific facts showing
"concrete and particularized, actual or imminent invasion of a legally protected interest").
The Court also discussed the availability of standing for states such as Massachusetts in
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imminent risk of injury from the EPA's failure to regulate because of
the "serious and well recognized" harms associated with climate
change.' The causation element of standing was easily satisfied, as
neither party disputed "a causal connection between manmade
greenhouse gas emissions and global warming."' Once standing was
achieved, the Court held that the Clean Air Act requires the EPA to
regulate emissions of pollutants from new motor vehicles which are
dangerous to the public welfare.9 A finding by EPA that greenhouse
gases did not contribute to climate change or a reasonable
explanation as to why their effect could not be determined was
necessary to avoid acting altogether. The case was remanded to reach
the question of whether EPA must make an endangerment finding
for greenhouse gases.10

The Supreme Court again signaled the availability of standing for
climate change victims in American Electric Power Co. v.
Connecticut." Here, the Court confirmed that eight states, New York
City, and three land trusts had Article III standing under
Massachusetts to bring suit against electric power corporations for
alleged contributions to the public nuisance of global warming.12 The
availability of standing in both Massachusetts and American Electric
Power signals recognition that greenhouse gas emissions contribute to
climate change in a measurable way and can cause real harm to
individuals.' The question of whether climate change victims possess

suits for an injury in its capacity of "quasi-sovereign." Massachusetts v. EPA, 549 U.S. at
518-19 (emphasis added). States are not normal litigants for purposes of federal
jurisdiction, and have "an interest independent of and behind the titles of [their] citizens."
Id. (quoting Georgia v. Tenn. Copper Co., 206 U.S. 230, 237 (1907)). States " 'ha[ve] the
last word as to whether [their] mountains shall be stripped of their forests and [their]
inhabitants shall breathe pure air.' " Id. at 519 (quoting Tenn. Copper Co., 206 U.S. at
237).

7. Id. at 521. Stevens went into further detail, underlining "the global retreat of
mountain glaciers," "the accelerated rate of rise of sea levels," "severe and irreversible
changes to natural ecosystems," an "increase in the spread of disease," and increased
"ferocity of hurricanes" all caused by climate change. Id. at 521-22.

8. Id. at 523. Because of this causal connection, the EPA's refusal to regulate such
emissions contributed to Massachusetts's injuries. Id.

9. Id. at 534-35.
10. Id. at 534. As a result of Massachusetts, the EPA issued an Endangerment Finding

which determined that greenhouse gases may "reasonably be anticipated to endanger
public health or welfare." Coal. for Responsible Regulation, Inc. v. EPA, 684 F.3d 102, 113
(2012) (quoting 42 U.S.C. § 7521(a)(1) (2006)). The Endangerment Finding then caused
the EPA to issue rulemakings regulating greenhouse gas emission by motor vehicles
(Tailpipe Rule) and by major stationary sources. Regulations only initially apply to the
largest stationary sources (Timing and Tailoring Rule). Id. at 113.

11. 131 S. Ct. 2527 (2011).
12. Id. at 2533-35.
13. See supra notes 6-8 and accompanying text.

96 [Vol. 91



CLIMATE CHANGE & INSURANCE

a concrete and particularized injury has been answered in the
affirmative, clearing this first hurdle for potential litigants.

Despite this initial success, climate change victims may still be
barred from access to the judiciary as a result of the displacement of
common law claims. The Supreme Court held in American Electric
Power that the Clean Air Act displaces "any federal common law
right" to seek the abatement of emissions of regulated pollutants
from fossil fuel-fired power plants.14 After Massachusetts, the EPA
issued a final rulemaking and found that greenhouse gases "endanger
both the public health and the public welfare of current and future
generations."1 The EPA also found that "the combined emissions of
... greenhouse gases from new motor vehicles and new motor vehicle
engines contribute to the greenhouse gas air pollution that endangers
public health and welfare under CAA section 202(a)."16 As a result of
these findings, the EPA issued rulemakings regulating greenhouse gas
emissions by motor vehicles (the Tailpipe Rule) and by major
stationary sources.'7 These rules are highly significant because the
holding of American Electric Power ensured that the EPA regulation
of greenhouse gases would displace federal common law claims of
plaintiffs suffering injuries due to climate change.

Both standing and preemption problems raise considerable
obstacles to corrective justice for plaintiffs suffering climate change
harm. In particular, the elimination of federal common law public
nuisance in American Electric Power struck a significant blow to
climate change plaintiffs, as the nuisance doctrine had "emerged as a
central tool for parties seeking limits on greenhouse gas emissions
and damages for harms caused by current emissions."" Admittedly,
climate change claims under state tort law have been rare as
compared to their federal counterparts.1 9 This trend may change,
however. While the Supreme Court found that federal common law
nuisance claims were displaced by the Clean Air Act in American

14. Am. Elec. Power Co., 131 S. Ct. at 2537. The Court went further to hold that the
EPA need not actually exercise regulatory authority under the Clean Air Act for federal
common law to be displaced; the relevant question for displacement is only "whether the
field has been occupied." Id. at 2531 (citation omitted).

15. Endangerment and Cause or Contribute Findings for Greenhouse Gases Under
Section 202(a) of the Clean Air Act, 74 Fed. Reg. 66,496, 66,496 (Dec. 15, 2009) (codified
at 40 C.F.R. ch. 1).

16. Id.
17. Coal. for Responsible Regulation, Inc. v. EPA, 684 F.3d 102,113 (2012).
18. Tracy D. Hester, A New Front Blowing in: State Law and the Future of Climate

Change Public Nuisance Litigation, 31 STAN. ENVTL. L.J. 49, 50 (2012).
19. See id. at 50 n.3 (noting that a survey of climate change litigation "to date does not

identify any reported tort claims seeking recovery or injunctive relief for climate change
damages in state courts").
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Electric Power, the Court concurrently declined to rule on the
viability of state-law tort claims. 20 As a result, some scholars believe
that the Court guaranteed an increase in climate change filings at the
state level.2'

As litigants continue to sue major carbon emitters for their
alleged contribution to global warming, "more companies and
professionals will turn to their liability insurers, seeking to be
defended in lawsuits and indemnified for resulting settlements and
judgments." 2 2 It is for this reason that scholars agree that "[g]lobal
warming is an emerging, dynamic area with enormous implications to
the insurance industry." 23 Since 1980, weather-related catastrophes
have cost the insurance industry $1.6 trillion.24 In 2005, the year that
Hurricane Katrina occurred, $62 billion of the $80 billion paid by the
U.S. insurance industry was due to weather-related loss, totaling to
more weather-related loss than the entire decade prior.25 In 2008 and
2009 combined, insurers recorded a $71 billion loss from natural
disaster impacts. 26 Nicholas Stern, a British economist, predicts that
extreme weather could cause losses totaling 0.5-1% of global GDP by
2050,27 and eventually cost the equivalent of 5-20% of global GDP. 28

Unmitigated damages from severe climate change are estimated to be
increasing at 2-6% per year, amounting to potential losses of $850
billion to $1.3 trillion. 29 The next evolutionary step in climate change
litigation may be determining who is left to bear the brunt of these
massive costs, and whether commercial general liability insurers have
a duty to defend and indemnify policyholders against these costs.

Thus far, AES Corp. v. Steadfast Insurance Co."o is the only
decision in any U.S. jurisdiction to address a claim for defense and
indemnification arising out of a claim against a policyholder for

20. Am. Elec. Power Co. v. Connecticut, 131 S. Ct. 2527,2540 (2011).
21. See, e.g., Cecilia O'Connell Miller, Climate Change Litigation in the Wake of AEP

v. Connecticut and AES v. Steadfast: Out to Pasture, But Not Out of Steam, 5 GOLDEN
GATE U. ENVTL. L.J. 343, 344 (2012).

22. See Robert D. Allen, Scott M. Seaman & John E. DeLascio, Emerging Issues:
Global Warming Claims and Coverage Issues, 76 DEF. COUNS. J. 12, 13 (2009).

23. Id.
24. Anastasia Telesetsky, Insurance as a Mitigation Mechanism: Managing

International Greenhouse Gas Emissions Through Nationwide Mandatory Climate Change
Catastrophe Insurance, 27 PACE ENVTL. L. REV. 691, 703 (2010).

25. Id. During the 1990s, the insurance industry paid $40 billion in losses. Id.
26. See id.
27. NICHOLAS STERN, THE ECONOMICS OF CLIMATE CHANGE: THE STERN REVIEW

149 (2007).
28. Allen, Seaman & DeLascio, supra note 22, at 15.
29. Telesetsky, supra note 24, at 696.
30. 725 S.E.2d 532 (Va. 2012).
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damages caused by global warming." The Virginia Supreme Court
held that an insurer did not owe defense or liability coverage under
the terms of a commercial general liability ("CGL") insurance
policy.32 In Steadfast, the court considered damage to an Alaskan
barrier island caused by the disappearance of protective sea ice." The
court found that damage making the village uninhabitable because of
climate-induced ice melting was not caused by an "occurrence."3 4

Because the alleged damages stemmed from the natural and probable
consequences of AES's deliberate act of emitting carbon dioxide and
greenhouse gases, the injuries were not caused by an "occurrence"
within the meaning of AES's CGL insurance policy, and thus the
insurer did not owe a defense or liability coverage.

Justice Mims began his concurrence in AES with the ominous
counsel that Virginia's insurance jurisprudence "is leading inexorably
to a day of reckoning that may surprise many policy holders."3 This
Recent Development examines the insurance issues raised in
Steadfast that may lead to a "day of reckoning" for greenhouse gas
emitters, who may be left to bear the costs of climate change harms
on their own. Part I provides background on the Native Village of
Kivalina and the claims it sought to bring against AES. Part II
summarizes the facts and the holding of the Steadfast decision. Part
III illustrates the massive costs associated with climate change and its
current effects on the insurance industry. Part IV uses the Steadfast
decision as a framework to discuss insurance issues central to
determining the question of who will pay climate change damages.
These issues include the ambiguity surrounding the term
"occurrence" within commercial general liability policies; the effect of
the "eight corners rule" to determine an insurer's obligation; and the
definition of the term "pollutant" for the applicability of coverage
exclusions. The Steadfast decision lays a preliminary foundation for
greenhouse gas emitters to remain on the hook for the costs of both
defending and paying judgments for climate change injury. The full

31. See Benjamin A. Blume & Nicole J. Moody, Is There Coverage for Global
Warming Claims Under Commercial General Liability Policies?, THE BRIEF, Summer
2010, at 28.

32. See Steadfast, 725 S.E.2d at 537-38.
33. Id. at 534.
34. Id. at 538.
35. Id. at 537-38.
36. Id. at 538. (Mims, J., concurring). While this Recent Development focuses

specifically on the implications of the Steadfast opinion for greenhouse gas emitters,
Justice Mims was likely concerned with the broader implications of the court's decision for
CGL policy holders in general. See infra text accompanying notes 69-76.
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implications of the decision depend on continued litigation addressing
claims for defense and indemnification for climate change damages.

I. ALASKAN VILLAGERS BRING SUIT AGAINST MASSIVE
GREENHOUSE GAS EMITTERS

In February 2008 the Native Village of Kivalina and the City of
Kivalina filed suit in the United States District Court for the
Northern District of California." The village is a self-governing,
federally-recognized tribe of Inupiat Native Alaskans." Members of
the tribe live in the city of Kivalina, a municipality of about 400
residents located on the northwest coast of Alaska, approximately
seventy miles north of the Arctic Circle.3 9 The Kivalina coastline is
protected by sea ice in the fall, winter, and spring,4 0 and the residents
of Kivalina depend on the sea ice to shield the city from coastal
storms and waves.4' Due to warmer temperatures, the sea ice does not
form on the Kivalina coast until later in the year, is thinner and less
extensive when present, and breaks up earlier, leaving the shoreline
vulnerable to storm surges.42 Because of storms and the erosion they
cause, Kivalina is becoming uninhabitable.43 The inevitability of
future storms coupled with massive erosion to the coastline threatens
the stability of the city's critical infrastructure.4 4 As a result, the city
will have to relocate at an estimated cost of between $95 and $400
million.45

To defray the cost of relocation, Kivalina filed a federal common
law claim of nuisance against twenty-four energy industry defendants,
including AES. 46 AES is an energy company based in Virginia with
interests in companies that generate and distribute electricity in
several states, including California. 47 Kivalina alleged that AES, along
with other oil, energy, and utility companies, contributed to the
emission of carbon dioxide and other greenhouse gases causing global

37. See Native Vill. of Kivalina v. ExxonMobil Corp., 663 F. Supp. 2d 863 (N.D. Cal.
2009), aff'd, 696 F.3d 849 (9th Cir. 2012), petition for cert. filed, 81 U.S.L.W. 3503 (U.S.
Feb. 25, 2013) (No. 12-1072).

38. Id. at 868.
39. Id. at 868-69.
40. Id. at 869.
41. Id.
42. Id.
43. Id.
44. Native Vill. of Kivalina v. ExxonMobil Corp., 696 F.3d 849, 853 (9th Cir. 2012),

petition for cert. filed, 81 U.S.L.W. 3503 (U.S. Feb. 25, 2013) (No. 12-1072).
45. Kivalina, 663 F. Supp. 2d at 869.
46. See id.
47. See AES Corp. v. Steadfast Ins. Co., 725 S.E.2d 532, 533 (Va. 2012).
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warming.4 Kivalina contended that, as a result of greenhouse gas
emission by the named corporations, global warming was destroying
its land by melting the sea ice formerly protecting its shores from
winter storms.49

As part of its involvement in litigation with Kivalina, AES asked
its insurance provider, Steadfast Insurance Co., to defend and
indemnify AES against any damages awarded to Kivalina.so From
1996 to 2000 and from 2003 to 2008, AES held a commercial general
liability (CGL) policy issued by Steadfast."' Steadfast agreed to
provide a defense under the terms of the CGL policies under a
reservation of rights,52 and concurrently filed a declaratory judgment
action against AES to determine whether Steadfast owed AES a duty
to defend or indemnify the claims alleged by Kivalina plaintiffs." The
resulting decision, which is discussed in the next Part, has important
implications for climate change litigation and the insurance industry.

II. THE STEADFAST DECISION

Steadfast offered three reasons why it did not owe AES either a
defense or indemnification. 54 First, the Kivalina complaint did not
allege "property damage" caused by an "occurrence," a condition
necessary for coverage under the CGL policy." This argument would
eventually serve as the basis for the court's ruling. Second, Steadfast
argued that the injuries alleged by Kivalina arose before AES became
a policyholder and began paying premiums.5 6 Last, Steadfast argued
that Kivalina's claims were excluded from the terms of the policy
under the contract's pollution exclusion.5' The circuit court granted
Steadfast's motion for summary judgment because plaintiffs did not
allege an "occurrence" as that term was defined in AES's CGL
policy." Thus, Steadfast was released from any duty to defend or
indemnify AES.

48. Kivalina, 663 F. Supp. 2d at 868.
49. Id. at 868.
50. Steadfast, 725 S.E.2d at 533.
51. Id.
52. A reservation of rights "is a notice given by the insurer that it will defend but

reserves all rights it has based on noncoverage under the policy," and it is "a means by
which insurer avoids breaching its duty to defend, and seeks by agreement to suspend
operation of the doctrine of waiver and estoppel prior to a determination of the insured's
liability." See 14 COUCH ON INSURANCE § 202:38 (3d ed. 2007) (footnotes omitted).

53. Steadfast, 725 S.E.2d at 533.
54. Id.
55. Id.
56. Id.
57. Id.
58. Id. at 533-34.
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AES appealed to the Virginia Supreme Court to determine
whether the circuit court erred in ruling that the Kivalina complaint
did not allege an "occurrence." 5 9 The relevant Steadfast policies
include an "Insuring Agreement" which contains the following
language: "We will pay those sums that the insured becomes legally
obligated to pay as damages of 'bodily injury' or 'property damage' to
which this insurance applies . .. ."60 The policy goes on to state that
the insurance coverage applies to property damage only if it is caused
by an "occurrence," defined as "an accident, including continuous or
repeated exposure to substantially the same general harmful
condition."6 1 Kivalina residents alleged in their complaint that AES
"intentionally emits millions of tons of carbon dioxide and other
greenhouse gases into the atmosphere annually."6 2 The complaint
continued to allege that AES "knew or should have known of the
impacts of [its] emissions" of carbon dioxide and "[d]espite this
knowledge ... continued [its] substantial contributions to global
warming."6

The Virginia Supreme Court held that because AES's acts were
alleged in the complaint as intentional emissions, Steadfast would not
be liable for defense or indemnification.64 AES argued that while the
complaint alleged that the corporation "knew or should have known,"
the damage alleged was accidental and, thus, within the definition of
an "occurrence" under the CGL policy.6 5 The court dismissed this
argument, holding that allegations of negligence are not synonymous
with allegations of an accident, and although AES may not have
intended the damage that occurred, the resulting erosion to the
Kivalina coastline was still the "natural and probable consequence[]"
of AES's intentional emissions.66 In sum, the court stated the
following:

Even if AES were actually ignorant of the effect of its actions
and/or did not intend for such damages to occur, Kivalina
alleges its damages were the natural and probable

59. Id. at 533.
60. Memorandum of Points and Authorities in Support of Steadfast Insurance

Company's Motion for Summary Judgment at 8, AES Corp. v. Steadfast, 725 S.E.2d 532
(Va. 2012) (No. 2008-858), 2009 WL 3363205.

61. Id. (internal quotation marks omitted).
62. Steadfast, 725 S.E.2d at 534 (internal quotations omitted).
63. Id.
64. Id. at 537-38.
65. Id. at 534, 536-37 (internal quotation marks omitted). For a discussion of the legal

significance of allegations that AES performed intentional acts resulting in global warming
and climate change, see infra notes 114-17 and accompanying text.

66. Id. at 537.
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consequences of AES's intentional actions. Therefore, Kivalina
does not allege that its property damages was the result of a
fortuitous event or accident, and such loss is not covered under
the relevant CGL policies.6 7

Ultimately, the Virginia Supreme Court affirmed the lower court's
decision that Steadfast did not owe AES a defense or liability
coverage. 68

Although concurring with the result reached by the majority,
Justice Mims noted potential problems with the court's decision.69 He
disagreed that the court must limit itself to the four corners of a
commercial general liability insurance policy and the allegations of
the complaint at issue. 70 Doing so, Mims suggested, would lead
"inexorably to a day of reckoning that may surprise many policy
holders." 7' According to Virginia precedent, an accident is "an event
which creates an effect which is not the natural and probable
consequence of the means employed." 72 To succeed in an action for
negligence, a plaintiff must prove that a breach of a legal duty
proximately caused the injury.73 For a breach of legal duty to
proximately cause an injury, "the injury must be the 'natural and
probable consequence' of the breach." 74 Therefore, Justice Mims
pointed out, "allegations of negligence and allegations of accident
must be mutually exclusive."7' He feared that these precedents "may
have painted [the court] into a jurisprudential corner," potentially
precluding CGL policies in which the insured risk is defined as an
''occurrence "-typically defined as an accident-from ever insuring

67. Id. at 538.
68. Id.
69. Id. (Mims, J., concurring).
70. Id. at 538-39 (Mims, J., concurring). Dubbed the "eight corners rule," courts in

many states, including Virginia, consider only the allegations in the complaint and the
provision of the insurance policy when deciding whether there is a duty on the part of the
insurer to defend and indemnify the insured. See AES Corp. v. Steadfast Ins. Co., 725
S.E.2d 532, 535 (Va. 2012); see also infra notes 109-10 and accompanying text (discussing
the eight corners rule as it was applied in Steadfast).

71. Steadfast, 725 S.E.2d at 538.
72. Id. (citing Lynchburg Foundry Co. v. Irvin, 16 S.E.2d 646, 648 (Va. 1941))

(emphasis added) (internal quotation marks omitted).
73. Id. (citing Atrium Unit Owners Ass'n v. King, 585 S.E.2d 545, 548 (Va. 2003)).
74. Id. (citing Scott v. Simms, 51 S.E.2d 250, 253 (Va. 1949)); see also Jordan v.

Jordan, 257 S.E.2d 761, 762 (Va. 1979) ("To constitute actionable negligence, there must
be a legal duty, a breach thereof, and a consequent injury which could have been
reasonably foreseen by the exercise of reasonable care and prudence.").

75. Steadfast, 725 S.E.2d at 538.
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against negligent acts.76 A policyholder who expects to be
indemnified for a negligent act will be left stunned to bear the costs
for itself.

III. THE POTENTIALLY MASSIVE COSTS ASSOCIATED WITH
CLIMATE

CHANGE PROPERTY DAMAGE

The cost of funding a defense and a potential judgment for
climate change injuries could prove astronomical. A brief illustration
of the costs associated with global climate change will provide context
for the implications of determining the duty of insurers to defend or
indemnify emitters against claims of climate-related injury. Some
scholars note that as litigants continue to file suit against major
carbon emitters for their alleged contribution to global warming,
"more companies and professionals will turn to their liability insurers,
seeking to be defended in lawsuits and indemnified for resulting
settlements and judgments."n Should insurers be relieved of their
liability to defend and indemnify climate change judgments, the bill
left for greenhouse gas emitters would be potentially massive." This
matters because as climate change litigation continues in state courts,
plaintiffs may have the opportunity to target emitters directly to abate
one source of global warming.

Ernst & Young recently ranked climate change as the number
one threat to the property and casualty insurance markets.o Insurers
recognize the magnitude of the threat due to the correlation between
climate change and the increased frequency of extreme weather
events." For example, Hurricane Katrina alone caused $45 billion in
insured losses.82 Extreme weather events have forced insurers to
embrace efforts that leave them less exposed to such loss; Allstate,
State Farm, and Liberty Mutual reduced their exposure to weather-

76. Id. at 539 (internal quotation marks omitted). The result may also affect other
types of insurance, such as automobile or homeowners' insurance policies, from insuring
against negligent acts. See id. at 538.

77. Allen, Seaman & DeLascio, supra note 22, at 13.
78. See supra notes 25-30 and accompanying text.
79. See infra notes 107-09 and accompanying text.
80. See Telesetsky, supra note 24, at 703 (citing Climate Change No. I in Top 10 Risks

Facing the Insurance Industry, INS. J. (Mar. 12, 2008), http://www.insurancejournal.com
/news/national/2008/03/12/88138.htm). It may also be worth noting that this same study
identified "catastrophic events" as the third greatest risk facing the insurance industry. If
one considers the direct effect of climate change has in creating catastrophic events, the
threat of climate change on the insurance industry is further magnified. See Climate
Change No. I in Top 10 Risks Facing the Insurance Industry, supra.

81. See Telesetsky, supra note 24, at 703.
82. Allen, Seaman & DeLascio, supra note 22, at 15.
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related events by turning down all new homeowner insurance
requests in New Jersey, Connecticut, Rhode Island, Maryland,
Massachusetts, and many counties in New York."

Weather-related catastrophes have cost the insurance industry
$1.6 trillion since 1980.84 When Hurricane Katrina occurred in 2005,
over three-fourths of claims paid by the insurance industry were
weather-related payments, and these claims totaled more weather-
related loss than the entire decade prior.15 The massive losses
associated with extreme weather are expected to continue to
increase.8 6

Because measuring financial loss to insurers is only one method
of valuation, these statistics only begin to assess the costs that
plaintiffs in a climate change proceeding expect to recoup. As the
story of Kivalina demonstrates, climate change may force relocation
of populations, particularly island nations and other populations
situated proximate to the coast. 7 Climate change is also expected to
exact other potentially massive economic costs to individuals. Climate
change victims will not only face the costs of property damage as a
result of extreme weather, but they will also face real estate losses due
to gradual sea-level rise. 8  Other costs will include decreases in

83. See Telesetsky, supra note 24, at 704. It is both fortuitous and alarming that during
the composition of this Recent Development, Hurricane Sandy threatened the
Northeastern coast with a storm some meteorologists predicted would "occupy a place in
the annals of weather history as one of the most extraordinary to have affected the United
States." Stu Ostro, Extraordinary Storm, Extremely Serious Threat, STU OSTRO'S
METEOROLOGY BLOG (Oct. 28, 2012, 5:19 PM), www.wunderground.com/blog/stuostro
/comment/html?entrynum=16. Hurricane Sandy threatened to cause property damage
equal to, or exceeding, that of Katrina. Early estimates of Sandy's destruction reached as
high as $50 billion. See Paul M. Barrett, It's Global Warming, Stupid, BLOOMBERG
BUSINESSWEEK (Nov. 1, 2012), http://www.businessweek.com/articles/2012-11-01/its-
global-warming-stupid#pl. More recent reports have tempered that amount, but remain at
a staggering $25 billion in losses, damages that insurers will surely have to address in the
coming years. See Erik Holm, Sandy May Cost Insurers up to $25 Billion, WALL ST. J.
(Nov. 14, 2012),
http://online.wsj.com/article/SB1 0001424127887324735104578119301366617508.html.

84. See Telesetsky, supra note 24, at 703.
85. See id. During the 1990s, the insurance industry paid $40 billion in losses. See id.
86. See supra notes 24-29 and accompanying text.
87. See supra Part I; see also Jason Schaefer, A Market-Based Approach: The Best

Way to Transition to a New Energy Economy While Meeting the Responsibility to Address
Global Climate Change-A North Dakota Perspective, 85 N.D. L. Rev. 849, 886 n.168
(2009) (suggesting that climate change will lead to the displacement of larger numbers of
people in the future, particularly in the countries of Tuvalu, the Republic of the Marshall
Islands, the Republic of Maldives, and Kiribati).

88. Allison Fischman, Case Comment, Preserving Legal Avenues for Climate Justice in
Florida Post-American Electric Power, 64 FLA. L. REV. 295, 301 (2012).
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tourism revenue for some regions, rises in electricity costs, and losses
of valuable biodiversity and ecosystem. 9

Even outside litigation, carbon emitters have not been immune
to the costs associated with greenhouse gas emission. Failing to
reduce a carbon footprint results in reputation and brand damage to
emitters themselves. In 2003, a coalition of institutional investors
dubbed American Electric Power, Southern Company, Xcel Energy,
Inc., TXU Corporation, and Cinergy Corporation "the filthy five."90

The bad press associated with the moniker spurred global warming
and pollution-related shareholder resolutions within these utility
companies." Moreover, power companies began the practice of
reporting to shareholders assessments of economic risk associated
with continued greenhouse gas emission, in addition to potential
economic benefits of substantial emissions reduction. 92

Climate change presents massive and readily identifiable costs
for those damaged by atmospheric and geological change, and also to
those emitting greenhouse gases. Yet, outside of minor adaptations,
utility corporations and insurers do not appear to be adjusting their
businesses in response to increasing climate change costs.9' The
insurance industry's response to global climate change has been
"sluggish and uneven and could undermine both its own financial
viability and the stability of the larger global economy."9 4 Roughly

89. Id.
90. Christina Ross, Evan Mills & Sean B. Hecht, Limiting Liability in the Greenhouse:

Insurance Risk-Management Strategies in the Context of Global Climate Change, 26A
STAN. ENVTL. L.J. 251, 272 (2007). The coalition was led by Connecticut Retirement Plans
and Trust Funds (CRPTF), with support from the Coalition for Environmentally
Responsible Economies (CERES) and the Interfaith Center on Corporate Responsibility
(ICCR). See William Baue, Global Warming Shareowner Resolution Filed at "Filthy Five"
Electric Companies, SOCIALFUNDS.COM (Jan. 17, 2003), http://www.socialfunds.com/news
/article.cgi/1008.html.

91. See Ross, Mills & Hecht, supra note 90, at 272.
92. Id.
93. See Allen, Seaman & DeLascio, supra note 22, at 31. The National Association of

Insurance Commissioners ("NAIC") formed the Climate Change and Global Warming
Task Force to determine the insurance-related impacts of climate change on insurance
consumers, insurers, and insurance regulators. Id. From this task force, the NAIC adopted
a white paper titled "The Potential Impact of Climate Change on Insurance Regulation,"
which reported the need for insurance industry regulators to "assess and ... mitigate the
impact global warming will have on insurance." Id. Outside of the introduction of "green
coverage" products offered by insurers, it is unclear what changes the report generated.
See id. The insurance industry's slow adaptation to climate change may be due, in part, to
the pending Steadfast decision and its ruling on the duties of insurers with respect to their
greenhouse gas emitting policyholders. See id. (noting that the Steadfast decision is "likely
to be closely monitored by interested factions").

94. Jeff Jeffrey, Va. Supreme Court Sides with Industry on Climate Change Liability,
BEST'S INSURANCE NEWS (Sept. 19 2011, 4:11 PM), http://www3.ambest.com/ambv
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47% of companies without a formal policy for climate change report
tracking it as a risk factor, but the fact remains that only 12.5%
(eleven of eighty-eight companies responding to a recent survey)
have implemented formal climate change policies.1 Insurers may
have avoided their own "day of reckoning" as a result of the Steadfast
decision, but it is undeniable that the case only delayed addressing
issues central for the insurance industry to effectively face the
mounting costs associated with climate change.

IV. REMAINING INSURANCE ISSUES FOR CLIMATE CHANGE
LITIGATION IN THE WAKE OF STEADFAST

At first blush, it would seem that the Steadfast dispute between
greenhouse gas emitters and providers of commercial general liability
policies was mooted. A verdict in favor of the Kivalina defendants
eliminated the possibility that emitters or their insurers will have to
provide the cost of Kivalina's relocation. 96 Moreover, the elimination
of federal common law nuisance claims serves as yet another hurdle
for plaintiffs seeking redress from greenhouse gas emitters.
Displacement of common law nuisance claims in federal court may
significantly reduce the amount of climate change litigation against
which greenhouse gas emitters are forced to defend. A complete lack
of judicial remedy would obviate the need for corporations to retain
insurance policies that defend and indemnify such claims.

Despite a federal regulatory approach to abating greenhouse gas
emission, climate change litigation will continue at the state level. In
2007, the Supreme Court formally recognized that greenhouse gas
emission contributes to global warming.9 8 Consequently, some victims
of climate change may have standing to sue greenhouse gas emitters
for injuries resulting from the effects of climate change. 99 In doing so,
the Supreme Court promoted a regulatory approach to battling
climate change, mandating that the EPA regulate greenhouse gas

/bestnews/newscontent.aspx?refnum=1 50795&AltSrc=14 (internal quotation marks
omitted).

95. Id.
96. Native Vill. of Kivalina v. ExxonMobil Corp., 663 F. Supp. 2d 863, 877 (N.D. Cal.

2009), aff'd, 696 F.3d 849 (9th Cir. 2012), petition for cert. filed, 81 U.S.L.W. 3503 (U.S.
Feb. 25, 2013) (No. 12-1072). Although, as a result of Steadfast, AES was left to defend
itself in the proceeding, attorney's fees were surely de minimis compared to the potential
$95-400 million damages award. See id. at 869 (citing plaintiffs' estimated cost of village
relocation).

97. Am. Elec. Power Co. v. Connecticut, 131 S. Ct. 2527, 2537 (2011).
98. Massachusetts v. EPA, 549 U.S. 497, 521 (2007).
99. See supra notes 4-8 and accompanying text.
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emissions from new motor vehicles under the Clean Air Act.100 Then
in 2011, the Court reinforced an EPA-led regulatory approach to
battling climate change in American Electric Power, holding that "the
Clean Air Act and the EPA actions it authorizes displace any federal
common law right to seek abatement of carbon-dioxide emissions
from fossil-fuel fired power plants. Massachusetts made plain that
emissions of carbon dioxide qualify as air pollution subject to
regulation under the Act.""o' In these decisions, the Court endorsed a
holistic approach to addressing climate change through agency
regulation over piecemeal judicial remedies for claimants seeking
damages from carbon emitters. 102 This regulatory approach, however,
eliminates the use of judicial remedies, like nuisance claims, for
plaintiffs to obtain corrective justice for property damage that energy
corporations and other major greenhouse gas emitters have caused.o

The elimination of federal common law nuisance actions had an
immediate impact on the villagers of Kivalina. In 2009, the Federal
District Court of Northern California dismissed the suit, holding that
the federal claim for nuisance was barred by the political question
doctrine as well as lack of Article III standing. 104 The Supreme Court
issued the American Electric Power decision in 2011 while Kivalina
was on appeal to the Ninth Circuit.0 s To the dismay of the Kivalina
plaintiffs, American Electric Power guaranteed the outcome of
Kivalina. The Ninth Circuit wrote:

[T]he Supreme Court has held that federal common law
addressing domestic greenhouse gas emissions has been
displaced by Congressional action. That determination
displaces federal common law public nuisance actions seeking
damages, as well as those actions seeking injunctive relief ....

100. Massachusetts v. EPA, 549 U.S. 497, 533 (2007) (holding that, if the EPA has
made "a finding of endangerment, the Clean Air Act requires the Agency to regulate
emissions of the deleterious pollutant from new motor vehicles").

101. Am. Elec. Power Co., 131 S. Ct. at 2537 (citing Massachusetts, 549 U.S. at 528-29).
102. The Supreme Court favors a regulatory course for many reasons, including agency

expertise: "The expert agency is surely better equipped to do the job than individual
district judges issuing ad hoc, case-by-case injunctions. Federal judges lack the scientific,
economic, and technological resources an agency can utilize in coping with issues of this
order." Am. Elec. Power Co., 131 S. Ct. at 2539-40.

103. See Fischman, supra note 88, at 299 ("The common law nuisance claims rejected
by the Court in American Electric Power provide an important mechanism for the climate
vulnerable to achieve corrective justice." (citation omitted)).

104. Native Vill. of Kivalina v. ExxonMobil Corp., 663 F. Supp. 2d 863, 883 (N.D. Cal.
2009), aff'd, 696 F.3d 849 (9th Cir. 2012), petition for cert. filed, 81 U.S.L.W. 3503 (U.S.
Feb. 25, 2013) (No. 12-1072).

105. See generally Am. Elec. Power Co., 131 S. Ct. 2527 (holding that the Clean Air Act
displaces any federal common law action for abatement for carbon dioxide emissions).
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Therefore, we affirm the judgment of the district court .... Our
conclusion obviously does not aid Kivalina, which itself is being
displaced by the rising sea. But the solution to Kivalina's dire
circumstance must rest in the hands of the legislative and
executive branches of our government, not the federal common
law. 106

Thus, albeit on different grounds than the district court, the Ninth
Circuit dismissed the villagers' claims.

The displacement of federal common law nuisance claims does
not entirely leave plaintiffs seeking damage awards from greenhouse
emitters without an avenue of judicial redress, however. In American
Electric Power, the Supreme Court explicitly left open the possibility
of state common law nuisance actions.107 It is likely that these actions
will remain preserved. As one scholar notes, "Federal common law is
disfavored, but so too is preemption of state-law-based claims.
Whereas enactment of a relevant statute is sufficient to displace
federal common law actions, much more is required to preempt state
law."o Because corporations may still be subject to claims alleging
property damage as a result of their contribution to climate change
through greenhouse gas emission, Steadfast and other issues central to
the insurance industry remain relevant in determining who will be left
to defend and pay for judgment awards in these cases. Regardless of
whether suits against greenhouse gas emitters are successful,
determining an insurer's liability is significant because defense costs
alone can reach millions of dollars. 109

State courts will serve as a battleground for determining who is
responsible for funding climate change litigation. As plaintiffs seek to
mitigate damages associated with climate change in the courts,
corporations such as AES will continue to turn to their insurers for
defense and indemnification. In Virginia, the Steadfast decision stands
for the precedent that insurers have no duty to defend or indemnify
climate change related claims under standard commercial general
liability policies. How courts in Virginia and other states assess the

106. Kivalina, 696 F.3d at 858.
107. See Am. Elec. Power Co., 131 S. Ct. at 2540. ("In light of our holding that the

Clean Air Act displaces federal common law, the availability vel non of a state lawsuit
depends, inter alia, on the preemptive effect of the federal Act. None of the parties have
briefed preemption or otherwise addressed the availability of a claim under state nuisance
law. We therefore leave the matter open for consideration on remand." (citations
omitted)).

108. Jonathan H. Adler, A Tale of Two Climate Cases, 121 YALE L.J. ONLINE 109, 112
(2011), http://yalelawjournal.org/2011/09/13/adler.html.

109. John E. Heintz, Marla H. Kanemitsu & Elizabeth Scanlan, Insurance Coverage for
Climate Change Suits: The Battle Has Begun, 21 ENVTL. CLAIMS J. 29, 32-33 (2009).
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complexities of insurer's liability will determine who remains on the
hook for the costs of rising climate change. Additionally, these issues
could perhaps dictate how plaintiffs attempt to slow greenhouse gas
emission through pleadings in climate change cases.

A. Defining "Occurrence"
A major issue concerning an insurer's duty to defend and

indemnify climate change claims is the construction of language in
both the pleadings and the insurance policy. In Steadfast, the Virginia
Supreme Court confined its analysis to these documents.110 AES and
Steadfast agreed that "only the allegations in the complaint and the
provisions of the insurance policy are to be considered in deciding
whether there is a duty on the part of the insurer to defend and
indemnify the insured."' Virginia precedent terms this the "eight
corners rule" because an insurer's duty is determined by comparing
the four corners of the pleading with the four corners of the insurance
policy. 112

As discussed in Part II, the insurance policy issued to AES
protected against property damage caused by an "occurrence," which
is defined as an "accident."" Because AES's acts-specifically the
emission of greenhouse gases-were alleged as intentional (as
opposed to accidental), Steadfast was not liable for the resulting
effects of climate change.114 How "occurrence" is defined by
insurance plans and courts of other states will have implications for
whether insurers or emitters must bear the cost of climate change
damages. In order to be covered against claims akin to those alleged
by the Kivalina plaintiffs, contributors to climate change must prove

110. AES Corp. v. Steadfast Ins. Co., 735 S.E.2d 532, 535 (Va. 2012).
111. Id.
112. Id. (citing Copp v. Nationwide Mut. Ins. Co., 692 S.E.2d 220, 224 (2010)). For

further discussion of the eight corners rule, see infra notes 123-24 and accompanying text.
It is also useful to note that Virginia courts are not unique in confining analysis of an
insurer's duty to the language of a policy and the complaint. See, e.g., Harleysville Mut.
Ins. Co. v. Buzz Off Insect Shield, LLC, 364 N.C. 1, 6, 692 S.E.2d 605, 610 (2010) (stating
that to answer the question of whether an insurer has an obligation to defend its insured
against a complaint, the "comparison test"-reading the policies and the complaint "side-
by-side ... to determine whether the events as alleged are covered or excluded"-is
applied). It is generally the case that an insurer's duty to defend is determined by
comparing the insurance policy with the allegations of the complaint. See 14 COUCH ON
INSURANCE § 200:17. Different jurisdictions use varying terms to describe the eight
corners rule. Id. Not all states use the eight corners rule, however, and some jurisdictions
may "look to actual knowledge of facts or extrinsic facts, in addition to the allegations of
the complaint, when determining an insurer's duty." Id.

113. See supra notes 59-62 and accompanying text.
114. Steadfast, 725 S.E.2d at 537-38.
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that the damage alleged resulted from an occurrence."' Those
"[d]amages or injuries expected or intended by the policyholder do
not satisfy the 'occurrence' definition or are otherwise excluded by
the policy and/or by governing law."' 1 6

A claim that a corporation located in California intended sea ice
and land erosion near a remote village in northern Alaska may seem
unlikely. The Virginia Supreme Court released Steadfast from its
duty to defend on the basis that climate change was a natural and
probable result of the emissions of greenhouse gas.' Yet, it seems
difficult to reconcile that the erosion of a tribal Alaskan village was
the natural and probable result of energy production in California.
This link is attenuated, to say the least, and could be subject to
criticism and change. It may be true, as Kivalina alleged, that the
natural and probable consequence of emissions is global warming, but
it may not be as evident that the natural and probable consequences
of global warming are the specific damages (namely the melting of
protective sea ice and resulting coastal erosion) that Kivalina
suffered. Should courts consider this line of reasoning persuasive,
specific damage not expected or intended by a greenhouse gas emitter
may still fall within a policy's coverage.

Scholars point out that it could reasonably be argued that in the
context of energy production, the release of greenhouse gas-
specifically carbon dioxide-is an "accident" when it is the byproduct
of burning coal."' Then again, in the twenty-first century it could
hardly be argued that an energy producer is unaware of the
atmospheric results of burning fossil fuel and its correlation with
climate change."' By the same token, it may be inequitable to allow
insurers, perfectly aware of their policyholder's contribution to
climate change, to hide behind the absence of an "occurrence" rather
than contribute to climate change mitigation though policies that
account for "accidental" damages associated with global temperature
change.

115. Allen, Seaman & DeLascio, supra note 22, at 36.
116. Id.
117. Steadfast, 725 S.E.2d at 536-37.
118. Blume & Moody, supra note 31, at 30.
119. See, e.g., Kevin Haroff & Jacqueline Hartis, Climate Change and the Courts:

Litigating the Causes and Consequences of Global Warming, NAT. RESOURCES & ENV'T,
Winter 2008, at 50 ("There is a growing consensus that our global climate is warming and
that human activity, primarily the combustion of fossil fuels, is the primary cause."). But
see Brooks E. Harlow & Roy W. Spencer, An Inconvenient Burden of Proof? C02
Nuisance Plaintiffs Will Face Challenges in Meeting the Daubert Standard, 32 ENERGY L.J.
459, 459 (2011) (concluding that the current state of climate science combined with the
Daubert principles prevent holding C02 emitters liable for climate change).
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Whether greenhouse gas emission can be considered an
"occurrence" or "accident" may depend on whether damages were
expected or intended from the point of the insured or the insurer. 120

In Steadfast, the Virginia Supreme Court found that the
determination is "not whether the action undertaken by the insured
was intended, but rather whether the resulting harm is alleged to have
been reasonably anticipated or the natural or probable consequence
of the insured's intentional act." 121 That is, the court agreed with
Steadfast that erosion to an Alaskan village as a result of sea-ice melt
was reasonably anticipated or the natural and probable consequence
of AES's greenhouse gas emission. The court seems to make a critical
(and perhaps liberal) inferential jump from an anticipated and
probable increase in greenhouse gas in the atmosphere to anticipated
and probable results of that increase, such as the erosion experienced
by Kivalina plaintiffs. Other state courts dealing with this issue "will
have to consider whether the relevant damage is [greenhouse gas] in
the atmosphere or the resulting global warming." 12 2 One can foresee a
court being less inclined to admit the inevitability of rising water
levels, sea-ice melt, and land erosion as a result of the intentional act
of greenhouse gas emission. Should this be the case, greenhouse gas
emission would still remain an "occurrence" and fall within a CGL
policy's coverage.

B. Formulating the Complaint
Many commercial general liability policies contain the same

language defining an "occurrence" as an "accident."123 After all,
insurers are not in the business of protecting against liability
policyholders are knowingly creating for themselves. Thus, the debate
as to whether an insurer has a duty to defend and indemnify may be
informed entirely by the second half of the eight corners rule-the
complaint. Recall that in Virginia, it is the language of the policy
coupled with allegations made in the complaint that determine
whether an insurer has a duty to defend and indemnify the
policyholder.124 Virginia courts confine their analyses to the terms of

120. Id.
121. Steadfast, 725 S.E.2d at 536.
122. Blume & Moody, supra note 31, at 30.
123. See Allen, Seaman & DeLascio, supra note 22, at 36; see also Clarance E.

Hagglund et al., CGL POLICY HANDBOOK § 10A.03, at IOA-22 (Supp. 2004) ("Liability
insurance typically contains language defining an occurrence as 'an accident, including
continuous or repeated exposure to substantially the same general harmful conditions.' ").

124. Steadfast, 725 S.E.2d at 535 (citations omitted). This Article does not discuss, in
depth, relevant precedent as to the method by which courts in other jurisdictions
determine an insurer's duty to defend and indemnify in a CGL and other insurance policy
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the policy and allegations made in the complaint because parties pay
premiums to insurance providers for the privilege of being defended
against potential claims against them. An insurance policy guarantees
its holder a defense against all potential claims, even if some of those
claims eventually fall outside a policy's coverage. Thus, the duty to
defend "is broader than [the] obligation to pay, and arises whenever
the complaint alleges facts and circumstances, some of which would, if
proved, fall within the risk covered by the policy." 125 The benefit of
the eight corners rule and an insurer's broader duty to defend is a
policyholder's protection from claimants depleting the corporate
coffers through continued litigation by alleging facts normally outside
the terms of a policy. This protection may not be available for
policyholders in a climate change context, however, because the eight
corners approach allows plaintiffs to strategically allege the emitter's
intent to manipulate who pays damages: the emitter or the insurer.

In a climate change context, plaintiffs may be able to utilize the
eight corners rule and an insurer's broad duty to defend as a weapon
against a policyholder. In their complaint for damages, the Kivalina
plaintiffs alleged that "each of the defendants intentionally emit[ted]
millions of tons of carbon dioxide and other greenhouse gases into
the atmosphere annually, knowing that their emissions increase[d] the
global atmospheric concentration of greenhouse gases and thereby
contribute[d] to global warming." 26 The complaint also alleged that
"[e]ach of the defendants knew or should have known of the impacts
of their emissions on global warming and on particularly vulnerable
communities such as coastal Alaskan villages. Despite this
knowledge, defendants continued their substantial contributions to
global warming."'12 Plaintiffs may have recognized the eight corners

contexts. Virginia is not the only jurisdiction that applies the eight corners rule or a similar
formulation. See, e.g., Cowan Sys., Inc. v. Harleysville Mut. Ins. Co., 457 F.3d 368, 372 (4th
Cir. 2006) ("Under Maryland law ... [t]o establish whether an insurance company has a
duty to defend its insured, a two-part inquiry is undertaken, asking: (1) what is the
coverage and what are the defenses under the terms and requirements of the insurance
policy? [and] (2) do the allegations in the [underlying] tort action potentially bring the tort
claim within the policy's coverage?"); Northfield Ins. Co. v. Loving Home Care, Inc., 363
F.3d 523, 528 (5th Cir. 2004) ("The Texas Supreme Court recently restated ... that: An
insurer's duty to defend is determined solely by the allegations in the pleadings and the
language of the insurance policy. This is the 'eight corners' or 'complaint allegation
rule.' "); Am. Registry of Pathology v. Ohio Cas. Ins. Co., 461 F. Supp. 2d 61, 67 (D.D.C.
2006) ("Under [the eight-corners rule], an insurer's duty to defend is determined by
comparing the complaint ... with the policy.").

125. Steadfast, 725 S.E.2d at 535 (internal quotation marks omitted).
126. Complaint for Damages Demand for Jury Trial at 10, Native Vill. of Kivalina v.

ExxonMobil Corp., 663 F. Supp. 2d 863 (N.D. Cal. 2009) (No. CV-08-1138), 2008 WL
594713 [hereinafter Complaint].

127. Id. 5.
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rule, and artfully pled their case to avoid potential indemnification
from Steadfast.

It should be acknowledged that for the Inupiat villagers of
Kivalina, the primary incentive for filing suit was likely compensation
for relocation costs and there is nothing to suggest plaintiffs had a
preference for who paid in this case. What remains significant,
however, is the closed universe, consisting solely of insurance policy
and complaint, that courts use to assess an insurer's duty to defend
and indemnify climate change claims. Because federal nuisance claims
are now displaced by the Clean Air Act, and federal agency
regulation of greenhouse gas emitters continues to move slowly, the
eight corners rule could provide a future avenue whereby plaintiffs
may financially attack greenhouse gas emitters to induce a greater
degree of environmentally conscious energy production.

C. Pollution Exclusions
The potential for a targeted approach against energy

corporations through pleading is heightened upon further
examination of the Kivalina complaint. Today, it is standard for
commercial general liability policies to contain total pollution
exclusions.128 Steadfast issued AES a policy containing such an
exclusion, which read: "[T]his insurance does not apply to: Any injury
or damage which would not have occurred in whole or part but for
the actual, alleged or threatened discharge, dispersal, seepage,
migration, release or escape of pollutants at any time."l29 "Pollutants"
were defined in the policy as "any solid, liquid, thermal or gaseous
irritant or contaminant, including smoke, vapors, soot, fumes, acids,
alkalis, chemicals and waste. Waste includes materials to be recycled,
reconditioned or reclaimed."3 o Because it is customary industry
practice to issue policies with pollution exclusions, the Kivalina
plaintiffs were likely aware AES held such a policy. Their pleadings
may reflect such a recognition.

For example, in a section entitled "Global Warming," the
plaintiffs went into detail regarding the method by which carbon
dioxide and other greenhouse gases absorb solar energy to

128. See J. Wylie Donald, Coverage for Carbon Dioxide Claims: Considering the
Evolution of "Absolute" Exclusions, THE BRIEF: TORT TRIAL & INSUTRANCE PRACTICE
SECTION, Summer 2011, at 32, 34 ("In 1988, the so-called total pollution exclusion was
first issued, and it has become the standard.").

129. Memorandum of Points and Authorities in Support of Steadfast Insurance
Company's Motion for Summary Judgment at 15-16, AES Corp. v. Steadfast Ins. Co., 725
S.E.2d 532 (Va. 2012) (No. 2008-858), 2009 WL 3363205.

130. Id. at 16.
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incrementally increase the temperature of the Earth's atmosphere.3
In addition, the complaint provided studies and scientific data to state
that "changes in the atmosphere due to human pollution represent a
major threat to international security and are already having harmful
consequences over many parts of the globe." 13 2 Plaintiffs also alleged
that "air pollution alters climate and may produce global changes in
temperature," and that "carbon dioxide in the atmosphere could have
dramatic and long-term effects on world climate."' Such explicit
reference could indicate a desire on behalf of the plaintiffs to pigeon-
hole their claims into the pollution exclusion, thereby eliminating
insurer support for AES. It is notable, however, that more emphasis
or repetition of greenhouse gas as "pollution" is not made throughout
the sixty-nine-page complaint, particularly where claims are set out
against defendants for contributing to global warming through
greenhouse gas emission.11 4

For those desiring a judgment against emitters themselves rather
than their insurers, explicit reference to greenhouse gas emission as
"pollution" in the complaint may not be necessary, however.
Greenhouse gases, including carbon dioxide, may fit neatly within the
definition of "pollutant" as defined in the Supreme Court's holding in
Massachusetts. There, the Court found that carbon dioxide and other
greenhouse gases 115 "without a doubt" fall within "[t]he Clean Air
Act's sweeping definition of 'air pollutant' " which includes "any air
pollution agent or combination of such agents, including any physical,
chemical ... substance or matter which is emitted into or otherwise
enters the ambient air."136 In the context of insurance law, state courts
have also indicated that greenhouse gas emissions would likely fall
within a policy's pollution exclusion.' These decisions may indicate
that all claims against greenhouse gas emitters will fall within a

131. Complaint, supra note 126, T 123.
132. Id. 149 (internal quotation marks omitted).
133. Id. 141.
134. Id. 3.
135. Other greenhouse gases include methane, nitrous oxide, and hydrofluorocarbons.

See Massachusetts v. EPA, 549 U.S. 497, 529 (2007).
136. Id. at 528-29 (quoting 42 U.S.C. § 7602(g) (2006)).
137. MacKinnon v. Truck Ins. Exch., 73 P.3d 1205, 1216 (Cal. 2003) ("Limiting the

scope of the pollution exclusion to injuries arising from events commonly thought of as
pollution, i.e. environmental pollution, also appears to be consistent with the choice of
terms 'discharge, dispersal, release or escape.' As one court has observed: 'The drafters'
utilization of environmental law terms of art ('discharge,' 'dispersal,' ... 'release,' or
'escape' of pollutants) reflects the exclusion's historical objective-avoidance of liability
for environmental catastrophes related to intentional industrial pollution.' " (citations
omitted)).
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policy's pollution exclusion and thus, outside of those claims an
insurer must defend and indemnify.

Others think carbon dioxide may not be a pollutant for purposes
of insurance law and pollution exclusions. It is possible that
Massachusetts simply addressed the regulatory issue of whether the
EPA must regulate greenhouse gases and carbon dioxide within the
meaning of the Clean Air Act. The fact that the Court found carbon
dioxide to be a pollutant within the meaning of the Clean Air Act "is
not necessarily dispositive of the interpretation of an insurance
policy."' Proponents of this approach, particularly policyholders
themselves, "may argue that carbon dioxide and methane cannot be
pollutants because they are not normally toxic to humans, and are
part of a natural cycle; they are continuously emitted by living
organisms and absorbed or broken down through natural
processes."' 9

No court has addressed the application of a policy's pollution
exclusion to greenhouse gas emissions. 140 Failure to reach this issue
means that policyholders and insurers alike must wait to learn if
carbon dioxide is included in pollutant exclusions and removed from
the coverage scope of commercial general liability insurance
policies.' 4 ' The Kivalina plaintiffs sought compensation for the
destruction of their village. But, as the problems associated with
climate change continue, plaintiffs may consider formulating
pleadings to effectuate the most appropriate approach to climate
change mitigation. Those attempting to hold carbon emitters directly
responsible for the costs of climate change will contend greenhouse
gases are "pollutants," while those in favor of insurance reform as a
means to incentivize reductions in emissions will attempt to reach the
insurers by avoiding pollution exclusions in their pleadings.

CONCLUSION

Applying American Electric Power, the Ninth Circuit dismissed
the claims of the Native Village of Kivalina, holding that the Clean
Air Act displaced federal common law, precluding a claim for public

138. Blume & Moody, supra note 31, at 30.
139. J. Robert Renner, Coverage for Climate Change Claims, an Uphill Fight, L.A.

DAILY J., Apr. 4, 2011, at 4, available at www.duanemorris.com/articles/static/renner
dailyjournal_041111 .pdf.

140. Blume & Moody, supra note 31, at 30. Although the issue was briefed, the court
declined to rule on the applicability of Steadfast's pollution exclusion policy after
dismissing the case on other grounds. AES Corp. v. Steadfast Ins. Co., 725 S.E.2d 532, 533,
535 (Va. 2012).

141. Miller, supra note 21, at 368-69.
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nuisance. 142 Other federal common law nuisance claims will be
dismissed by the lower courts on the basis of American Electric
Power. Thus, the Virginia Supreme Court's holding in Steadfast had
little influence in the Kivalina case as to whom would pay damage
awards, as this determination was never reached. Admittedly, the
impact of Steadfast may be limited if private action against
greenhouse gas emitters continues to be hindered by the Supreme
Court. Moreover, insurance considerations are not central to all types
of climate change litigation. Outside of public nuisance on either the
federal or state level, plaintiffs are beginning to seek declaratory and
injunctive relief from the EPA and other governmental agencies for
failing to curb greenhouse gas emissions through the public trust
doctrine. 143 Steadfast will have little impact on these suits where CGL
policyholders are not being directly sued by injured plaintiffs.

This is not to say that Steadfast's impact has yet been fully
realized or does not merit consideration. As climate change litigation
continues, parties will be looking to the courts to see whether certain
types of claims are cognizable and who will bear the massive costs of
global warming. Less daunting, yet perhaps more likely than a
judgment payout, is the remaining possibility that insurers in states
other than Virginia could still be required to perform the broader
duty to defend climate change claims.

Steadfast provides an illustration of how insurance jurisprudence,
at least in the state of Virginia, could lead to a "day of reckoning"
when greenhouse gas emitters are saddled with the cost of defending
and paying a potential judgment for injuries related to global
warming. Such a result is advanced through the eight corners rule, as
insurers may avoid a duty to defend and indemnify policyholders as
courts confine their analyses to policies and complaints. The eight
corners rule also opens a potential avenue for plaintiffs to target
greenhouse gas emitters through artful pleading. Should parties wish
to avoid indemnification and attack emitters directly, such a result
could be achieved through a pleading tailored to particular definitions
of "occurrence" and "pollutant." Whether a targeted attack will

142. Native Vill. of Kivalina v. ExxonMobil Corp., 696 F.3d 849, 858 (9th Cir. 2012),
petition for cert. filed, 81 U.S.L.W. 3503 (U.S. Feb. 25, 2013) (No. 12-1072).

143. The public trust doctrine requires a sovereign to hold natural resources (i.e.,
rivers, lakes, and the air) "in trust" to preserve them for its citizens. See Andrew J. Marks,
Climate Change Lawsuits Under the Public Trust Doctrine in the Wake of AEP v.
Connecticut, ENVTL. LITIG. & TOXIC TORTS COMM. NEWSL. (A.B.A. Section of Env't,
Energy, & Res., Chi., IL), Dec. 2011, at 12 (citation omitted). Marks notes that similar
suits were filed in state courts against twelve other states. See id. at 11.
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prove successful, or even worthwhile, in combatting continued
greenhouse gas emissions remains to be seen.

Moreover, insurance companies may induce a litigation-based
approach to recover damages associated with climate change. As
noted above, many providers are declining to offer property
insurance in coastal areas and those areas subject to extreme weather
events. 144 For those seeking redress for weather-related loss, the only
route of compensation may be the judiciary. What should be
recognized, at base, is that emitters will remain on the hook for costs
associated with defending and paying the costs of climate change
injuries, and could be held increasingly accountable for the effects of
greenhouse gas emission.

DoUTGLAS J. DEBAUGH

144. See supra note 83 and accompanying text.

118 [Vol. 91


