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North Carolina's Duty to Read: The Demise of Accountability
for Transactional Attorneys?

INTRODUCTION
The legal profession has long been the punch line of jokes

suggesting that lawyers are untruthful, self-serving, and even
incompetent.' The unsavory side of the profession was further
highlighted in the 1970s, when the Nixon Watergate investigation
uncovered the involvement of over twenty of the most powerful
lawyers in the United States.2 The list included two White House
counsel, two U.S. Attorneys General, an Assistant Attorney General,
and a Chairman of the Securities and Exchange Commission, and the
incident further entrenched the country's negative opinion of the
legal profession.3 Fortunately, the scandal contributed to the adoption
of the Model Rules of Professional Conduct in August of 1983.4 Since
then, the legal profession has continually emphasized the importance
of professional ethics through law school classes, required continuing
legal education credits, and even the inclusion of an ethics section on
bar examinations.

The attorney-client relationship is somewhat of an enigma:
despite the legal community's general reputation, clients continue to
place their trust in attorneys. Many clients have no legal background
and thus are forced to rely completely on the advice of their
attorneys, trusting that their attorneys know the law and can produce
competent work product. This relationship is similar to that of a
doctor and patient: the client goes to the attorney to rely on the
attorney's legal knowledge just as the patient goes to the doctor in
order to rely on the doctor's medical knowledge. In order to hold
those professionals accountable for the quality of their services, an

* @ 2014 Jennifer L. Nusbaum.
1. See GERRY SPENCE, WITH JUSTICE FOR NONE: DESTROYING AN AMERICAN

MYTH 27 28 (1989); Marc Galanter, Predators and Parasites: Lawyer-Bashing and Civil
Justice, 28 GA. L. REV. 633, 644-45 (1994).

2. See Mark Curriden, The Lawyers of Watergate: How a "Third-Rate Burglary"
Provoked New Standards for Lawyer Ethics, A.B.A. J., June 2012, at 36, 38, available at
http://www.abajournal.com/magazine/article/the lawyers of watergate how a 3rd-
rate burglary-provoked new standards/.

3. See id.
4. See id. at 42.
5. See id.
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individual can file suit against her doctor or attorney for professional
negligence.6

The ability to bring professional negligence claims is a
recognition of the general belief that clients and patients should be
able to comfortably rely on a professional's judgment. Patients should
be able to pay doctors for their medical knowledge and not be
expected to independently diagnose themselves. However, after
Marion Partners v. Weatherspoon & Voltz, LLP,' North Carolina law
effectively requires clients to do just that with respect to the attorneys
they hire. The North Carolina Court of Appeals held in Marion that
an individual can hire an attorney to review a contract and advise her
on its contents, but if the client does not also read the contract
herself, then the client is barred from recovering damages for
malpractice even if the attorney negligently advised her.9

This Recent Development argues that the Marion court
misapplied precedent in concluding that the traditional duty to read is
applicable to legal malpractice cases. 0 It further argues that even if
the duty to read applies in the professional legal context, a client's
duty to read should be delegable, and thus when a client hires an
attorney to read and inform her on the contents of a contract, the
client should not be required to read the contract herself. Analysis
proceeds in four parts. Part I explains the legal principles behind the
duty to read and the non-delegable duty doctrine. Part II reviews the
facts and holdings of Marion. Part III examines the legal precedents
on which the Marion court relied, concluding that the appellate
court's reliance on these cases was erroneous. Part IV analyzes
possible consequences of imposing a duty to read in professional
negligence cases, such as increased difficulty for attorneys in
predicting their own professional liability and damage to the
relationships between transactional attorneys and their clients.

6. Cf Michael v. Huffman Oil Co., 190 N.C. App. 256, 271, 661 S.E.2d 1, 11 (2008)
(setting out the elements of a professional negligence claim).

7. N.C. App. -, 716 S.E.2d 29 (2011).
8. See id. at , 716 S.E.2d at 31 (holding that a client has a personal duty to read a

contract and that failing to do so will bar a professional negligence claim against the
attorney for failing to advise the client on the contents of the contract).

9. See id. at , 716 S.E.2d at 31.
10. This author does not think the duty to read should be applied to legal malpractice

cases. The duty is designed to prevent an individual from getting out of a contract by
claiming that she never read it, see infra Part I, whereas the plaintiff in a legal malpractice
case is not trying to get out of the contract but rather is arguing that her attorney's failure
to properly advise her on the terms of the contract caused her injury.
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I. THE DUTY TO READ AND THE NON-DELEGABLE DUTY
DOCTRINE

Courts have long recognized an individual's duty to read a
document when contracting with another party." The duty ordinarily
arises in the context of a contract dispute and provides that even if
one party did not read the contract, both parties are still bound by its
terms.12 In other words, a party cannot get out of a contract simply by
saying that she did not read it. 3 Rather, in order to get out of her
obligation, the party must show some other recognized reason for
voiding the contract. 4

As a general rule, parties can delegate their duties to others.
Accordingly, courts in several jurisdictions-not including North
Carolina-have held that the duty to read is delegable and that the
retention of a competent attorney for the purpose of reviewing,
advising on, or drafting a document successfully delegates the client's
duty to the attorney.16 However, the non-delegable duty doctrine

11. See, e.g., Mills v. Lynch, 259 N.C. 359, 362, 130 S.E.2d 541, 543-44 (1963) (citation
omitted); see also Charles L. Knapp, Is There a 'Duty to Read'?, in REVISITING THE
CONTRACTS SCHOLARSHIP OF STEWART MACAULAY 315, 315 (Jean Braucher, John
Kidwell & William C. Whitford eds., 2013), available at http://papers.ssrn.com/sol3
/papers.cfm?abstract id=2330632## ("The notion that there is in general contract law a
'duty to read' persists in the decisions of American courts."). However, there has been
debate as to whether the "duty to read" should be classified as a true duty or as a
"presumption" that allows the courts to assume that when a party signs a document, she
has read it. See Knapp, supra, at 319. Under the presumption view, the party does not have
a duty to read, but the court will assume that the party read the document if she signed it,
thereby allowing the court to find assent to the agreement. Id.

12. See Leonard v. S. Power Co., 155 N.C. 8, 11, 70 S.E. 1061, 1063 (1911); Knapp,
supra note 11, at 324-25.

13. See Leonard, 155 N.C. at 11, 70 S.E. at 1063; Knapp, supra note 11, at 324-25.
14. See, e.g., Davis v. Davis, 256 N.C. 468, 471, 124 S.E.2d 130, 133 (1962) (describing

the showing required of a party who wishes to obtain relief from a contract on the ground
of fraud). Some examples of recognized defenses to the enforcement of a contract include
unconscionability, fraud, misrepresentation, mutual mistake, and duress. See Knapp, supra
note 11, at 320 23.

15. Cf Woodson v. Rowland, 329 N.C. 330, 350, 407 S.E.2d 222, 234 (1991)
("Generally, one who employs an independent contractor is not liable for the independent
contractor's negligence . . . .").

16. See Knapp, supra note 11, at 336-37; see, e.g., Stokes v. Lucker, No. 08 Civ.
3667(CM), 2009 WL 612336, at *10-11, (S.D.N.Y. Mar. 4, 2009) (allowing a suit for
professional negligence against the plaintiff's attorney, despite the plaintiff's failure to
personally read the contract), aff'd, 425 F. App'x 18 (2d Cir. 2011); Meyers v. Sudfeld, No.
05-CV-2970, 2007 WL 419182, at *6 (E.D. Pa. Feb. 2, 2007) (holding that an action for
professional negligence was not barred due to the client's failure to read the documents, as
the client reasonably relied on her attorney to read the documents for her). Thus, even if a
client in those jurisdictions signs a contract without reading it herself, she can nonetheless
hold her attorney liable for failing to advise her of its effect (even where she cannot sue
the other party to nullify the agreement). But see Becker v. Port Dock Four, Inc., 752 P.2d



CITE AS 92 N.C. L. REV. ADDENDUM 147 (2014)

150 NORTH CAROLINA LAW REVIEW [Vol. 92

creates an exception to the general rule that duties are delegable."
North Carolina's non-delegable duty doctrine, for example,
establishes (through a combination of statutes and common law)
certain duties that are considered too "inherently dangerous" or
"ultrahazardous" to allow for their delegation.

The delegable or non-delegable nature of a duty is particularly
important in jurisdictions that follow the contributory negligence
doctrine. The doctrine of contributory negligence holds that if the
plaintiff is at all at fault for causing or contributing to the complained
of damages, she is completely barred from recovering from the
defendant.' 9 North Carolina is one of only five states that continue to
apply the doctrine. 20 In those states, a finding that a duty is non-
delegable can result in a complete bar to recovery if the plaintiff
attempted to delegate rather than carry out the duty herself.2' This is
because a plaintiff who relies on another party to perform her non-
delegable duty thereby fails to perform the duty herself, making her
negligent.2 2

1235, 1238 39 (Or. Ct. App. 1988) (arguing that reading a document is not exclusively
within the realm of legal advice or professional expertise and that a plaintiff's failure to do
so may be grounds for contributory negligence in a legal malpractice action). Some courts
have held that whether the client can be held contributorily or comparatively negligent for
failing to read the document depends on the circumstances of the case, the complexity of
the transaction, and the sophistication of the client. See, e.g., Berman v. Rubin, 227 S.E.2d
802, 806 (Ga. Ct. App. 1976) ("[W]here the document requires substantive or procedural
knowledge, is ambiguous, or is of uncertain application, the attorney may well be liable for
negligence, notwithstanding the fact that his client read what was drafted[, but] when the
document's meaning is plain, obvious, and requires no legal explanation, and the client is
well educated, laboring under no disability, and has had the opportunity to read what he
signed, no action for professional malpractice based on counsel's alleged
misrepresentation of the document will lie."); Sutton v. Mytich, 555 N.E.2d 93, 98 (Ill.
App. Ct. 1990) (holding that "[w]hether the failure of a client to read a particular
document necessarily defeats a malpractice claim is dependent on the particular
circumstances," but expressing no opinion as to what factors should be considered).

17. Cf Kinsey v. Spann, 139 N.C. App. 370, 374 75, 533 S.E.2d 487, 491 (2000)
(describing certain duties as non-delegable, such as assuring the safety of others when
contracting for inherently dangerous activities).

18. See id.
19. BLACK'S LAW DICTIONARY 378 (9th ed. 2009). Such a pure form of contributory

negligence differs from the "comparative negligence" applied in other jurisdictions. See id.
at 321. Rather than bar a claim altogether, a comparative negligence scheme would reduce
the plaintiff's recovery proportionally based on the degree to which the plaintiff
contributed to the damages. See id.

20. 2 DAVID G. OWEN, M. STUART MADDEN & MARY J. DAVIS, MADDEN AND
OWEN ON PRODUCTS LIABILITY § 15:1, at 95 n.21 (3d ed. 2000).

21. BLACK'S LAW DICTIONARY, supra note 19, at 378.
22. Cf id. (stating that "if the damage suffered is partly the plaintiff's own fault," the

plaintiff is completely barred from recovery).
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II. MARION PARTNERS V. WEATHERSPOON & VOLTZ, LLP
In Marion Partners v. Weatherspoon & Voltz, LLP, the

plaintiffs23 hired attorney William H. Weatherspoon (the defendant
along with his law firm, Weatherspoon & Voltz, LLP) for the review
of leases between their landlord company and CVS Corporation.24

The plaintiffs had previously used the defendant's legal services for at
least four years.25 In January and February of 2006, the plaintiffs hired
Weatherspoon to review leases with CVS for properties in South
Carolina.26 The leases included a new tax provision added by CVS, of
which Weatherspoon did not inform the plaintiffs.27 The provision
provided for the shifting of certain tax burdens from the tenants to
the landlord if a sale of the property or other action by the landlord
triggered an increase in the assessed valuation and taxes.2 8

This provision was inconsequential until June of 2006, when the
South Carolina legislature passed a law providing for the
reassessment of property values upon sale. 2 9 The law went into effect
on January 1, 2007.30 The plaintiffs became aware of the lease
provision in spring 2008, when its inclusion in the leases caused
potential buyers of two properties to back out of the proposed sales.31
The plaintiffs sued Weatherspoon and his firm for professional
negligence stemming from the attorney's failure to advise them of the
new lease provision.3 2

The trial court granted summary judgment in favor of the
defendants, and the plaintiffs appealed.33 The North Carolina Court
of Appeals affirmed based on the defense of contributory
negligence.34 The court held that the plaintiffs had a duty to read the
contract prior to signing it and thus were contributorily negligent for
failing to do so.3 5 The plaintiffs argued that the rule contains an

23. Throughout this Recent Development, the term "plaintiffs" will refer to three
LLCs Marion Partners, Georgetown Developers, and Myrtle Ridge which were all
formed by the same three individuals. See Marion Partners v. Weatherspoon & Voltz,
LLP, N.C. App. -, -, 716 S.E.2d 29, 30 n.2 (2011).

24. Id. at , 716 S.E.2d at 30.
25. See id.
26. Id.
27. Id. at , 716 S.E.2d at 30-32.
28. See id. at , 716 S.E.2d at 30-31.
29. See id. at , 716 S.E.2d at 31.
30. Id.
31. Id.
32. Id.
33. Id.
34. See id.
35. See id. at , , 716 S.E.2d at 31, 34.
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exception for a party who has retained an attorney to review the
contract, but the appellate court countered that it had previously held
otherwise.36 The court cited Lowry v. Lowry,37 an earlier North
Carolina Court of Appeals decision, for the proposition that the
plaintiffs' attorney's duty to review the contract and explain its legal
consequences "does not relieve [plaintiffs] from [their] own duty to
ascertain for [themselves] the contents of the contract [they were]
signing."38 The court also relied on Harris v. Bingham,39 in which the
Supreme Court of North Carolina stated that

[t]he right to rely upon the assumption that another will
exercise due care is not absolute and must yield to the realities
of the situation to the extent that if the plaintiff observes a
violation of duty which imperils him, he must be vigilant in
attempting to avoid injury to himself. If the defendant were
guilty of negligence in failing to exercise reasonable care and
skill as a real estate broker in drafting the contract of sale,...
the plaintiffs are charged with full knowledge and assent as to
the contents of the contract they signed[.]40

Purporting to follow such precedent, the court in Marion held
that although Weatherspoon had a duty to advise the plaintiffs of the
new lease provision, that duty did not displace the plaintiffs' duty to
read the lease themselves.4 1 Under North Carolina's doctrine of
contributory negligence, the court said, the plaintiffs' failure to read
resulted in a complete bar to recovery.4 2 The court of appeals claimed
that to hold otherwise would be to effectively overrule Lowry.43

III. THE UNCERTAIN SUPPORT FOR THE NON-DELEGABLE DUTY
TO READ IN NORTH CAROLINA PROFESSIONAL NEGLIGENCE CASES

Marion suggests strong support for its holding in the well-
established duty to read. The court asserts that, under the duty to
read, even where an individual hires an attorney to review a contract,

36. See id. at , 716 S.E.2d at 31.
37. 99 N.C. App. 246, 393 S.E.2d 141 (1990).
38. Marion Partners, - N.C. App. at , 716 S.E.2d at 31 (emphasis omitted) (quoting

Lowry, 99 N.C. App. at 254, 393 S.E.2d at 145) (internal quotation marks omitted).
39. 246 N.C. 77, 97 S.E.2d 453 (1957).
40. Marion Partners, N.C. App. at , 716 S.E.2d at 31-32 (quoting Harris, 246

N.C. at 79, 97 S.E.2d at 455 (citations omitted)) (internal quotation marks omitted).
41. See id. at , 716 S.E.2d at 31.
42. See id. at , 716 S.E.2d at 31 (citing Piraino Bros. v. Atl. Fin. Grp., Inc., 211 N.C.

App. 343, 351, 712 S.E.2d 328, 334 (2011)).
43. See id. at , 716 S.E.2d at 34.
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the individual must examine the contract herself or be barred from
asserting any claims against the attorney.44 However, upon careful
investigation, this classic doctrine appears as a newly applied caveat
to professional negligence cases.45

While the duty to read traditionally operates to prevent an
individual from reneging on a contract by claiming she has not read
it,46 the Marion court applies the doctrine to the quite different
context of professional negligence.47 In this new context, the plaintiff
is not trying to justify nonperformance of a contract by claiming that
she did not read it, but rather she is suing her attorney for failing to
advise her about the contents of the contract the attorney was hired
to review. Despite the Marion court's confident assertions of
precedent for its holding, Lowry and Harris provide weak support for
the application of the duty to read to this context, and the holding
even contradicts both the classic non-delegable duty doctrine and the
court's own previous holding in Drake v. Asti.48

A. The Court's Reliance on Lowry v. Lowry
The Marion court cites Lowry v. Lowry as an authoritative

source for the rule that an attorney's duty to review and explain a
legal document does not relieve the client of the duty to read the
document for herself.4 9 However, Lowry's holding turned not on a
notion that the client could not delegate her duty to read to her
attorney, but on the fact that the plaintiff had later affirmed and
ratified the terms of the contract through her actions after the
contract was formed.5 o Thus the line from Lowry, which the Marion
court cited as an authoritative statement of law, is little more than
dictum.

In Lowry, the plaintiff hired an attorney to represent her in a
divorce.5 ' The parties drew up a separation agreement, which the
plaintiff and attorney thoroughly reviewed together before signing,

44. See id. at , 716 S.E.2d at 31.
45. See Teresa Rider Bult, Legal Malpractice Case Emphasizes Client Duties, A.B.A.

(Nov. 9, 2011), http://apps.americanbar.org/litigation/litigationnews/top stories/110911-
north-carolina-malpractice.html.

46. See supra notes 12-14 and accompanying text.
47. See Marion Partners, N.C. App. at , 716 S.E.2d at 31.
48. 200 N.C. App. 435, 683 S.E.2d 791, 2009 WL 3350772 (2009) (unpublished table

decision).
49. See Marion Partners, - N.C. App. at , 716 S.E.2d at 31 (quoting Lowry v.

Lowry, 99 N.C. App. 246, 254, 393 S.E.2d 141, 145 (1990)).
50. See infra notes 57-58 and accompanying text.
51. Lowry v. Lowry, 99 N.C. App. 246, 248, 393 S.E.2d 141, 142 (1990).
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and which the plaintiff later had incorporated into a consent order.52

Three years later, the plaintiff filed suit for professional negligence
when she discovered that the attorney had improperly calculated the
payments in an appendix to the settlement agreement. 53 The plaintiff
alleged, among other things, that her attorney acted negligently in
"agreeing to settle the case for an amount the plaintiff did not
authorize." 54 The court affirmed summary judgment in favor of the
defendant-attorney, holding that the plaintiff had ratified the
separation agreement by incorporating it into the consent order and
accepting payments of the specified amount for the previous three
years.

The Lowry court made clear that its holding turned on the fact
that the plaintiff had affirmed and ratified the contract by her actions
after the contract was formed. 56 The court referred only to a duty to
read in passing, emphasizing that the alleged error required no legal
explanation.5 ' Nonetheless, the Marion court quoted (and italicized)
the language from Lowry as confirming that a client has a duty to
read a legally binding document and cannot delegate that duty to her
attorney.

Further, Lowry itself finds weak support for its "duty to read"
dictum. The Lowry court cites Biesecker v. Biesecker 59 another North
Carolina Court of Appeals case, for the proposition.60 However,
Biesecker is entirely distinguishable from the professional negligence
context. Like most duty-to-read cases, Biesecker involved two
contracting individuals, one of whom argued that the document
should be invalidated because she did not understand its legal effects
when she signed it.61 How the Lowry court found support for its
dictum in Biesecker, therefore, is unclear, as Biesecker involves no

52. Id. at 248, 253, 393 S.E.2d at 142, 145.
53. Id. at 248, 393 S.E.2d at 142-43.
54. See id. at 253, 393 S.E.2d at 145.
55. See id. at 254, 393 S.E.2d at 145-46.
56. See id. at 253-54, 393 S.E.2d at 145-46.
57. See id. at 253-54, 393 S.E.2d at 145.
58. See Marion Partners v. Weatherspoon & Voltz, LLP, - N.C. App. , , 716

S.E.2d 29, 31 (2011) (quoting Lowry, 99 N.C. App. at 254, 393 S.E.2d at 145 (emphasis
added)).

59. 62 N.C. App. 282, 302 S.E.2d 826 (1983).
60. See Lowry, 99 N.C. App. at 254, 393 S.E.2d at 145-46 (citing Biesecker, 62 N.C.

App. at 285, 302 S.E.2d at 828-29).
61. See Biesecker, 62 N.C. App. at 285, 302 S.E.2d at 828.
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discussion of a client's duty to read in relation to her attorney's duty
to advise. 2

In sum, the language from Lowry on which the Marion court
relies is dictum and is itself lacking in support from earlier North
Carolina case law. Thus, the case is a weak foundation for Marion's
conclusion.

B. The Court's Reliance on Harris v. Bingham
The Marion court also quotes the Supreme Court of North

Carolina in Harris v. Bingham63 for the proposition that an
individual's right to rely on another to "exercise due care is not
absolute and must yield to the realities of the situation [such] that if
the plaintiff observes a violation of duty which imperils him, he must
be vigilant in attempting to avoid injury to himself."64

It is not clear how this authority supports the Marion court's
holding, given that the plaintiffs in Marion seemed to have no reason
to believe that the defendant, with whom they had worked for four
years, was not a competent attorney.6 5 Although an individual cannot
always rely on another to exercise due care, she should reasonably be
permitted to rely on her attorney to act with the level of competence
expected of someone in that profession,6 6 at least where the client has
no notice of any incompetence. Further, the detrimental effect of the
clause at issue was not obvious until two years later, after a new South
Carolina law had led to the triggering of the clause.67 Thus, as the

62. See generally Biesecker, 62 N.C. App. 282, 302 S.E.2d 826 (assessing and rejecting
the wife's argument that the deed should be rescinded because she was unrepresented by
counsel and did not understand the legal import of the document she signed).

63. 246 N.C. 77, 97 S.E.2d 453 (1957). In Harris, the plaintiffs hired a real estate
broker to broker a sale of a piece of land. Id. at 77, 97 S.E.2d at 454. The plaintffs told the
defendant real estate broker that the land at issue was subject to a right of way and
pointed it out to her. Id. Nonetheless, the defendant procured a buyer without making that
buyer aware of the right of way, and the defendant further drafted a contract of sale
stating that the property was free of all easements. Id. at 77-78, 97 S.E.2d at 545. The
plaintiffs, relying on the skill of the defendant broker, signed the contract without reading
it. Id. at 77-78, 97 S.E.2d at 453-54. When the buyer found out about the right of way, he
backed out. Id. at 78, 97 S.E.2d at 454. The plantiffs, who had already contracted to
purchase another house, then filed suit against the defendant real estate broker for
negligence. Id.

64. Marion Partners v. Weatherspoon & Voltz, LLP, N.C. App. , , 716 S.E.2d
29, 31-32 (2011) (quoting Harris, 246 N.C. at 79, 97 S.E.2d at 455 (citations omitted))
(internal quotation marks omitted).

65. See id. at , 716 S.E.2d at 30.
66. See Michael John Byrne, Note, Let Truth Be Their Devise: Hargett v. Holland and

the Professional Malpractice Statute of Repose, 73 N.C. L. REV. 2209, 2209 (1995).
67. See Marion Partners, N.C. App. at , 716 S.E.2d at 30 31.



CITE AS 92 N.C. L. REV. ADDENDUM 147 (2014)

156 NORTH CAROLINA LAW REVIEW [Vol. 92

Marion plaintiffs had no apparent reason to know of any "violation of
duty which imperil[ed]" them,68 the cited proposition from Harris has
no obvious bearing on the present case.

Additionally, the cases that Harris cites for this proposition
invoke the notion in relation to motor vehicle crashes, essentially
holding that a driver does not have an absolute right to rely on
another driver to exercise due care. 69 Applying the duty to read in the
context of professional negligence is inconsistent with such a
foundation: in the professional negligence context, the duty was
specifically contracted for, while drivers do not contract with one
another to drive competently. If an individual cannot reasonably rely
on an attorney to perform a contracted-for duty, then there is little
incentive to contract for the performance of that duty in the first
place.0

Furthermore, even the suggestion in the Marion court's Harris
citation that one can sometimes rely on another individual to exercise
due care7' implies that the duty to read is delegable at least to some
degree. If an individual can rely on another to exercise due care at
least in certain situations, then the Marion court's citation to Harris
begs the question: why is it not reasonable to rely on an apparently
competent attorney to exercise due care in the task he has been hired
to perform?

In sum, the proposition from Harris does not clearly apply to the
dispute in Marion. Further, the Marion court's chosen quotation
implies that it is at least sometimes reasonable to rely on an attorney
to exercise due care when reading and advising his client on the
contents of a legal document-a proposition on which the court fails
to follow up. If the Marion court in fact meant to hold that it is never
reasonable to do so-i.e., that it is inherently negligent to delegate
one's duty to read-then the court needed to contend with North
Carolina's non-delegable duty doctrine.

68. Id. at , 716 S.E.2d at 31 32 (quoting Harris, 246 N.C. at 79, 97 S.E.2d at 455
(citations omitted)) (internal quotation marks omitted).

69. See Harris v. Bingham, 246 N.C. 77, 79, 97 S.E.2d 453, 455 (citing Union Trust Co.
v. Detroit, G. H. & M. Ry., 214 N.W. 166 (Mich. 1927) (vehicle hit by train); Graff v. Scott
Bros., 172 A. 659 (Pa. 1934) (vehicle collision in intersection)).

70. See Bult, supra note 45.
71. See Marion Partners, N.C. App. at , 716 S.E.2d at 31 32 ("The right to rely

upon the assumption that another will exercise due care is not absolute and must yield to
the realities of the situation to the extent that if the plaintiff observes a violation of duty
which imperils him, he must be vigilant in attempting to avoid injury to himself." (quoting
Harris, 246 N.C. at 79, 97 S.E.2d at 455 (citations omitted))).
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C. The Court of Appeals' Previous Holding in Drake v. Asti
Just two years before Marion, the North Carolina Court of

Appeals concluded in Drake v. Asti that a reasonable jury "could find
that the Plaintiffs' actions of selecting and relying on a competent
attorney[] conform[ed] with their responsibility to exercise due care"
in a professional negligence suit against their attorney.7 2 In Drake, an
attorney improperly included two lots in the closing documents for
the sale of only one of the plaintiffs' lots.73 The court of appeals
reversed the lower court's grant of summary judgment in favor of the
defendant, holding that although the plaintiff had a duty to read the
document, a reasonable juror could find that the plaintiffs' failure to
detect the legal error in the deed did not absolve their attorney of his
duty to ensure that the document was correct.74 The appellate court
stated outright that, "[w]hile Plaintiffs had a duty to read the deed
before signing it, the duty to ensure that the deed was [correct when]
recorded rests with the Defendant."15 And it was the recording of the
incorrect document that would yield the causation necessary for the
plaintiffs to collect on their malpractice claim.7 6

In light of the court's finding in Drake, it is unclear why the court
in Marion believed that any other conclusion would contradict earlier
case law.

D. Marion and the Non-Delegable Duty Doctrine
Implicit in the Marion court's assertion that an attorney's duty to

advise her client of the contents of a contract does not absolve the
client of her duty to read" is the implication that the duty to read is
non-delegable. Otherwise, a client seemingly could satisfy her duty to
read by hiring a competent attorney to perform the duty for her.

However, because the duty to read does not implicate any of the
rationales or factors traditionally considered by North Carolina's non-
delegable duty doctrine, such an assertion is troublesome. The duties
that North Carolina law deems non-delegable typically involve the

72. Drake v. Asti, 200 N.C. App. 435, 683 S.E.2d 791, 2009 WL 3350772, at *3 (2009)
(unpublished table decision).

73. Id. at *1.
74. See id. at *1-3.
75. Id. at *3.
76. See id.
77. See Marion Partners v. Weatherspoon & Voltz, LLP, N.C. App. , , 716

S.E.2d 29, 31, 34 (2011). Apart from the cases included in this Recent Development, there
does not appear to be any other North Carolina precedent applicable to Marion.

78. See id. at , 716 S.E.2d at 31.
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potential for bodily harm to others.7 9 Thus, examples of non-
delegable duties include the duty to provide employees with a safe
workplace 8 o and the duty of the owner of an amusement park to
provide for the reasonable protection of patrons from injury.8' The
law reasons that a party responsible for protecting others in
"inherently dangerous" or "ultrahazardous" situations should not be
allowed to completely delegate her responsibility but rather should
also be held accountable.8 2

The general rule, nonetheless, is that most duties-other than
those deemed "inherently dangerous" or "ultrahazardous"-are
delegable, 83 and the non-delegable duty doctrine creates only a
narrow exception to the general rule. 84 Further, as the quote the
Marion court borrowed from Harris suggests, 85 a duty is more likely
to be delegable where the person relied on is thought to be competent
and it is likely that "proper care will . . . be used." 86 Given that
reading a contract is neither "inherently dangerous" nor
"ultrahazardous" and that clients generally do not hire attorneys they
believe to be incompetent, North Carolina's non-delegable duty
doctrine strongly supports a finding that a plaintiff's duty to read is
delegable.

Application of the non-delegable duty doctrine to the facts of
Marion makes such a finding seem especially likely. The transaction
at issue in Marion involved a contract for the lease of retail space 87 -a
relatively nonthreatening transaction-and the plaintiffs hired the

79. North Carolina law deems to be non-delegable certain duties that are considered
too "inherently dangerous" or "ultrahazardous" to allow for their delegation. See Kinsey
v. Spann, 139 N.C. App. 370, 374, 533 S.E.2d 487, 491 (2000).

80. See Edwards v. GE Lighting Sys., Inc., 200 N.C. App. 754, 758, 685 S.E.2d 146, 149
(2009); see also N.C. GEN. STAT. § 95-129(1), (2) (2013) (requiring employers to maintain
safe work conditions).

81. See Dockery v. World of Mirth Shows, Inc., 264 N.C. 406, 411, 142 S.E.2d 29, 33
(1965).

82. See Kinsey, 139 N.C. App. at 374-75, 533 S.E.2d at 491-92.
83. See Mozingo v. Pitt Cnty. Mem'l Hosp., 331 N.C. 182, 194, 415 S.E.2d 341, 348

(1992) (Meyer, J., dissenting) (stating that "as with most other duties," a hospital's duty to
supervise resident physicians is delegable (emphasis added)).

84. See Kinsey, 139 N.C. App. at 374-75, 533 S.E.2d at 491.
85. See supra notes 63-64 and accompanying text.
86. See WILLIAM L. PROSSER, HANDBOOK OF THE LAW OF TORTS 144 (2d ed. 1955);

cf also Harris v. Bingham, 246 N.C. 77, 79, 97 S.E.2d 453, 455 (1957) ("The right to rely
upon the assumption that another will exercise due care is not absolute and must yield to
the realities of the situation to the extent that if the plaintiff observes a violation of duty
which imperils him, he must be vigilant in attempting to avoid injury to himself." (citations
omitted)).

87. See Marion Partners v. Weatherspoon & Voltz, LLP, - N.C. App. , , 716
S.E.2d 29, 30 (2011).
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same attorney with whom they had been working for at least four
years." Assuming, then, that the duty to read is delegable, the
plaintiffs in Marion delegated the duty to their attorney upon
retention to advise them on the contract. Given that delegating a
delegable duty is not inherently negligent, the plaintiffs should not be
blocked from recovery by the doctrine of contributory negligence.

IV. THE IMPLICATIONS OF MARION: THE DEMISE OF
ACCOUNTABILITY FOR THE TRANSACTIONAL ATTORNEY

Despite the Marion court's weak precedential support for its
holding and the likelihood that the duty to read is delegable, Marion's
holding is now law in North Carolina. The new rule essentially
requires the client to do the work that the attorney failed to do, an
expectation that is "inconsistent with the very reason for the
attorney's retention and implicitly seeks to hold the client to the same
standard of care as the attorney. "89

After Marion, it is unclear to both transactional lawyers and their
clients what is expected of each party to the attorney-client
relationship. For example, some commentators in North Carolina
suggest that the new application of the duty to read to professional
negligence cases will make it difficult for lawyers to anticipate their
own liability for failing to draw clients' attention to or predict the
effects of specific contractual provisions. 90 Further, the application of
contributory negligence to this context raises an issue regarding the
degree of professional negligence for which an attorney might escape
liability simply because her client did not read a document. The
Marion decision has the potential to free transactional attorneys from
a broad range of liability, regardless of whether a client who failed to
read a document would have been able to understand the document
had she read it. Accordingly, some attorneys believe that Marion has

88. Id. at , 716 S.E.2d at 30.
89. 3 RONALD E. MALLEN, JEFFREY M. SMITH & ALLISON D. RHODES, LEGAL

MALPRACTICE § 22:2, at 109 (2013 ed.). This criticism is not to suggest that the ultimate
result of the case-that the defendant was not liable was incorrect, but merely that the
Marion court went too far in expanding the duty to read to obtain its result. Instead of
deciding the case on the question of contributory negligence, the court could have reached
the same holding by another route. For example, the court could merely have concluded
that Weatherspoon did not breach the professional standard of care or that the plaintiffs
failed to show causation, given that there was no showing that CVS would have consented
to the removal of the new tax provision. Further, this Recent Development does not argue
against the application of the duty to read to a standard contract dispute. Rather, it asserts
that in the professional negligence context, a client should not be barred from recovery for
failing to read a document she hired her attorney to read for her.

90. See, e.g., Bult, supra note 45.
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diluted the legal profession's duty of care and have raised questions
about the appropriateness of applying contributory negligence in
legal malpractice actions.9'

Marion also has the potential to harm the attorney-client
relationship. Some commentators worry that the decision will leave
clients second-guessing their attorneys' opinions and wondering if and
to what extent they are required to conduct their own investigations
regarding a legal document.92 Others have argued that the case will
"decrease the amount of trust and good will between lawyer and
client" and that the value of legal counsel is diminished if the client
cannot trust his attorney to do a thorough job.93

The precise effect of Marion, of course, depends on how courts
interpret it in the future. Some believe that Marion is more fact-
intensive than its language suggests and thus doubt that the case will
be widely followed. 94 If such a theory holds true, then Marion's
detrimental effects in North Carolina will likely be minimized.

Alternatively, courts may choose to deploy a balancing test to
resolve the question of liability ad hoc when a client signs a defective
document without reading it.95 What such a balancing test might
involve is, of course, not explicitly clear from the Marion decision,
although multi-factored tests from other states have considered the
circumstances of the particular case, the complexity of the transaction, and
the sophistication of the client. 96 While a balancing approach would at
least impose liability on transactional attorneys in certain
circumstances, the approach would also likely make it difficult for
parties to predict their own duties and liabilities without judicial

91. See id.
92. See, e.g., id. Critics may argue that one should always read a document before

signing it. While that may be good advice, an individual should not be forced to read
something if she has hired a professional to read it for her. This is especially true in the
professional negligence context, where the attorney was likely hired to read the document
using legal knowledge and training that the client herself does not possess.

93. See id. (quoting Michael P. Downey, Co-Chair of the Legislation and Rules
Subcommittee of the ABA Litigation Section's Ethics and Professionalism Committee).

94. Id.
95. Although the Marion Partners court does not explicitly provide for such an

approach, the court's recital of North Carolina law appears to make room for it: "It is well
established in North Carolina that 'o]ne who signs a written contract without reading it,
when he can do so understandingly is bound thereby unless the failure to read is justified by
some special circumstance.' " Marion Partners v. Weatherspoon & Voltz, LLP, N.C.
App. -, -, 716 S.E.2d 29, 31 (2011) (alteration in original) (emphasis added) (quoting
Davis v. Davis, 256 N.C. 468, 472, 124 S.E.2d 130, 133 (1962)). Using such language, a
court may choose to consider a client's lack of sophistication or any other "special
circumstance" when evaluating a client's failure to read. See id.

96. See supra note 16.
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determination. Thus, unless courts choose the narrowest possible,
most fact-specific interpretation of Marion, the decision is likely to
disrupt the attorney-client relationship and to protect transactional
attorneys from liability for professional negligence (even when such
negligence is undisputed).

CONCLUSION

The court's decision in Marion is troubling at best because it
lacks true legal support for its asserted proposition. The portion of
Lowry that the Marion court cites as a rule of law was dictum, given
that Lowry's conclusion turned not on the question of the plaintiff's
contributory negligence for failing to read the agreement but on the
fact that the plaintiff had ratified the contract by her actions.97

Meanwhile, the language the Marion court borrows from Harris v.
Bingham appears unrelated to the facts of Marion.98 The same
language implies, perhaps against the intentions of the Marion court,
that the duty to read could be delegable in situations where it is
reasonable to rely on another to exercise due care. 99

Especially in light of the court's earlier decision in Drake,'o it is
unclear why the court in Marion did not find that the duty to read,
like most duties, could be delegated. The transaction at issue in
Marion is neither "inherently dangerous" nor "ultrahazardous," as is
typical of duties designated as nondelegable under North Carolina
law. 0' Under the state's non-delegable duty doctrine, Marion should
have held that the plaintiffs' duty to read had been delegated to the
defendant. Accordingly, the plaintiffs should not have been barred
from recovery by a finding of contributory negligence.

The impact of Marion on legal malpractice actions in North
Carolina is unclear, but it is likely that the nature of the attorney-
client relationship will continue to evolve as courts grapple with the
implications of this holding. Only time will tell if Marion is the
beginning of the demise of liability for transactional attorneys.

JENNIFER L. NUSBAUM"

97. See supra notes 50-57 and accompanying text.
98. See supra notes 63-68 and accompanying text.
99. See supra note 71 and accompanying text.

100. See supra Part III.C.
101. See supra Part III.D.
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