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ARE ERISA FIDUCIARIES SIMPLY COMMON LAW 
TRUSTEES?* 

INTRODUCTION 

Today, “[a] 401(k) is expected by employees in mid-to-large-
sized firms, but it can be fraught with peril for plan sponsors given the 
fiduciary responsibility and recent spate of lawsuits.”1 Imagine a 
private company voluntarily offers employees participation in an 
employee benefit plan to remain competitive in attracting high-level 
employees. One method the company uses to fund this plan is to 
invest in the company’s own stock. The company’s stock generally 
performs well and trends upward for years. After a series of 
unfortunate events, however, the company decides that, in order for 
the company to continue improving, the CEO must be fired. Once the 
news of the CEO’s departure from the company is released, the stock 
drops significantly. Correspondingly, the value of the employee 
benefit plan drops considerably. Now, the company may be on the 
hook for a breach of fiduciary duty under ERISA.2 Whether the 
company actually breached a fiduciary duty would depend on a 
number of factors, but ultimately, the determination of liability would 
likely focus on whether the employer-fiduciaries acted in the best 
interests of the employee-beneficiaries in administering the plan.3 

 

 
 *  © 2018 Elizabeth E. Fisher. 
 1. Brian Menickella, Employers—Are You Acting in Your Employees’ Best Interest?, 
FORBES (Oct. 27, 2017, 11:43 AM), https://www.forbes.com/sites/brianmenickella/2017/10/
27/employers-are-you-acting-in-your-employees-best-interest/#1584e13f7741 [https://perma.cc/
L29J-ZWHD]. 
 2. This is modeled on a real-world situation that gave rise to a law firm’s 
investigation of possible ERISA violations by a global biopharmaceutical company. See 
Notice to Sanofi Employees: Zamansky LLC Investigates Sanofi’s U.S. Group Savings Plan 
for Possible ERISA Violations, BUSINESS WIRE (Mar. 3, 2015, 8:30 AM), 
https://www.businesswire.com/news/home/20150303005252/en/NOTICE-SANOFI-
EMPLOYEES-Zamansky-LLC-Investigates-Sanofi%E2%80%99s [https://perma.cc/
6U56-NQSU]. 
 3. For further discussion of scenarios giving rise to fiduciary liability under ERISA 
and employer-fiduciary concerns related to offering ERISA plans, see Menickella, supra 
note 1. 
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The Employee Retirement Income Security Act4 (“ERISA”) was 
enacted in 1974 to protect the beneficiaries of certain voluntarily 
established employee “pension and health plans in private industry”5 
and is the body of law governing disputes similar to the one 
introduced above. Prior to ERISA’s enactment, the common law of 
trusts was inconsistently applied to employee benefit plans, creating a 
lot of uncertainty related to both monitoring and administering the 
plans, as well as effectively resolving potential disputes. In response 
to concerns regarding inadequate protection for employee-
beneficiaries—based on lack of information and lack of uniformity in 
the law across jurisdictions—Congress essentially codified certain 
principles of trust law in an attempt to provide even greater 
protections for plan beneficiaries and to produce a more uniform 
body of law in this context.6 Thus, ERISA was created.  

Overall, Congress seemed most concerned with importing trust 
law’s principles of fiduciary conduct to all ERISA-governed plans.7 
Essentially, Congress wanted to create a federal standard clarifying 
what it meant to be the fiduciary of an ERISA plan. Unfortunately, 
Congress provided little to no guidance as to exactly which trust law 
principles are included within ERISA or just how far its protections 
extend. 

Now, courts are left to grapple with the question of whether 
certain procedural functions from the common law of trusts are 
applicable in ERISA litigation. Significant among these procedural 
functions is that the burden of proof shifts to the defendant-fiduciary 
to disprove loss causation once a plaintiff-beneficiary has proven a 
breach of an existing fiduciary duty.8 

Currently, there is a split among the circuits as to which party 
bears the burden of proving loss causation in ERISA litigation after 

 
 4. Employee Retirement Income Security Act, Pub. L. No. 93-406, 88 Stat. 829 
(1974) (codified as amended in scattered sections of 26 and 29 U.S.C.). 
 5. Employee Retirement Income Security Act (ERISA), U.S. DEP’T OF LABOR, 
https://www.dol.gov/general/topic/retirement/erisa [https://perma.cc/2S6K-L3DG] (stating 
that ERISA “sets minimum standards for most voluntarily established pension and health 
plans in private industry”). 
 6. See H.R. REP. NO. 93-533, at 11 (1973), as reprinted in 1974 U.S.C.C.A.N. 4639, 
4649. 
 7. Id. at 13 (stating that “[t]he principles of fiduciary conduct are adopted from 
existing trust law, but with modifications appropriate for employee benefit plans”); see 
also id. at 12 (“[A] fiduciary standard embodied in Federal legislation is considered 
desirable because it will bring a measure of uniformity in an area where decisions under 
the same set of facts may differ from state to state.”). 
 8. RESTATEMENT (THIRD) OF TRUSTS §	100 cmt. f (AM. LAW INST. 2012). 
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the plaintiff proves a breach of fiduciary duty and resulting loss.9 Most 
recently, the Tenth Circuit ruled in Pioneer Centres Holding Co. 
Employee Stock Ownership Plan & Trust v. Alerus Financial Co., 
N.A.10 that the ordinary rule that a plaintiff bears the burden of 
proving all elements of a claim, as opposed to the common law of 
trust’s burden-shifting framework, applies to ERISA litigation.11 

This Recent Development argues that it is time for the Supreme 
Court to settle the split and rule that, in the absence of clear 
congressional intent to the contrary, the plaintiff does in fact bear the 
burden of proving each element of the claim, including loss causation. 
The argument proceeds in three parts. First, this Recent 
Development discusses a brief history and general overview of 
ERISA, including Congress’s incorporation of the common law of 
trusts into ERISA. Second, it provides a summary of the circuit split 
with respect to the causation issue. Third, it argues for the Supreme 
Court’s ultimate resolution of the conflict and analyzes why the 
burden of proving loss causation should remain with the plaintiff in 
light of the competing purposes of ERISA. 

I. OVERVIEW OF ERISA AND THE APPLICATION OF THE COMMON 
LAW OF TRUSTS 

A. Brief History and Overview of ERISA 

Employee benefit plans initially gained traction and became 
more attractive to employers following the Great Depression and the 
United States’ entrance into World War II.12 During this particularly 
turbulent time—economically, financially, and otherwise—employers 
began to offer pension plans because the plans provided important 
tax savings to the company and an incentive to attract potential 
employees.13 Thus, these plans effectively served as an economic tool 
with benefits accruing to both employers and employees.14 With their 
continued prevalence today, benefit plans allow employer-fiduciaries 

 
 9. See, e.g., Pioneer Ctrs. v. Alerus Fin., N.A., 858 F.3d 1324, 1336 (10th Cir. 2017), 
petition for cert. filed, No. 17-667 (U.S. Nov. 2, 2017). 
 10. 858 F.3d 1324 (10th Cir. 2017), petition for cert. filed, No. 17-667 (U.S. Nov. 2, 
2017). 
 11. Id. at 1335. 
 12. See 1 LEE T. POLK, ERISA PRACTICE AND LITIGATION §	1:3 (2012). 
 13. Id. (discussing the deductibility of employer plan contributions and highlighting 
“that the plans became a useful tool for employers to recruit scarce workers”). 
 14. Id. 
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to remain competitive in the hiring market and employee-
beneficiaries to save for retirement. 

Before enacting ERISA, Congress attempted to address 
problems with employee benefit plans via the tax code and several 
broad labor acts.15 At the same time, some states also enacted 
legislation designed to prevent problems associated with the 
management of employee benefit plans.16 With these responses, 
problems persisted due to the law’s lack of uniformity across 
jurisdictions.17 In particular, this created inconsistency and confusion 
for any employer engaged in multi-state business who could be 
exposed to “varying and potentially conflicting rules.”18 Additionally, 
because there were no mandatory reporting or disclosure 
requirements in place, employee-beneficiaries often lacked important 
information and protections related to how the plans operated.19 
Meanwhile, courts inconsistently applied principles of the common 
law of trusts to disputes involving employee benefit plans. The 
common of law trusts was applicable to these disputes because the 
assets of employee benefit plans were generally held in a trust;20 
without legislation requiring otherwise, plan participants were merely 
left with “the traditional equitable remedies” of trust law.21 

To illustrate the inconsistent application of trust law in benefit 
plan disputes, Congress recognized in 1973 that some plans, 
specifically “insured plans,” were created and strategically structured 
in a way that made it “unclear whether the traditional law of trusts 
[was] applicable.”22 This shows that, even before ERISA was enacted, 
both employers and courts recognized that the common law of trusts 
could guide the analysis of disputes related to employee benefit 
plans.23 This strategic structuring not only added to the inconsistency 
issues discussed above24 but also, since ERISA’s enactment, has 

 
 15. Id. §	1:4. 
 16. See H.R. REP. No. 93-533, at 4–5 (1973), as reprinted in 1974 U.S.C.C.A.N. 4639, 
4643 (highlighting that, by 1973, “New York, Washington, Wisconsin, Massachusetts, and 
California [had] codified existing trust principles and enacted legislation which require[d] 
in many instances a degree of disclosure similar to that required by federal statute”). 
 17. See POLK, supra note 12, §	1:4 (noting “the crazy-quilt system of legal jurisdiction 
throughout the various states governing [employee-benefit] plans”). 
 18. Id. 
 19. 29 U.S.C. §	1001(a) (2012). 
 20. POLK, supra note 12, §	1:1. 
 21. H.R. REP. NO. 93-533, at 4, as reprinted in 1974 U.S.C.C.A.N. at 4643. 
 22. Id. at 12. 
 23. Varity Corp. v. Howe, 516 U.S. 489, 496 (1996). 
 24. See supra text accompanying note 18. 
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accentuated the now-pressing question of exactly which trust 
principles should apply to ERISA litigation. 

In many ways, ERISA plans, whether formally established as 
such, still function similarly to trusts.25 Thus, the Supreme Court 
declared “that an ERISA fiduciary’s duty is ‘derived from the 
common law of trusts.’”26 This makes sense because trusts and benefit 
plans are very similar. Both include assets granted by one party, the 
grantor or employer-fiduciary, for the benefit of another party, the 
beneficiary or employee-beneficiary. These assets are held and 
monitored in a pool that neither party can touch except on the 
occurrence of specified dates or events. 

The Court further commented that the common law of trusts 
helps “[i]n determining the contours of an ERISA fiduciary’s duty.”27 
From this language, it is clear that an ERISA fiduciary, which is 
usually the employer providing the plan, should look to the common 
law of trusts to determine its obligations regarding the maintenance 
and administration of the plan.28 However, this language does not 
explicitly address whether the same procedural mechanisms from the 
common law of trusts, such as a burden-shifting approach to loss 
causation, likewise apply to ERISA disputes. 

In Varity Corp. v. Howe,29 the Supreme Court was called upon to 
determine, among other things, how the invocation of the common 
law of trusts shapes the duties of employer-fiduciaries in ERISA 
disputes.30 The Court acknowledged that although trust law provides 
helpful guidance for determining many aspects of ERISA disputes, it 
does not necessarily determine the answer to every ERISA fiduciary 
suit that may arise.31 Importantly, recall that ERISA applies to 
voluntarily established plans.32 This means that employers are under 
no obligation to provide employee benefit plans, which highlights 
some of the significant business purposes behind offering employee 
benefit plans.  

 
 25. See Angela Bohmann, What Does the Trust Requirement of ERISA Mean?, 
STINSON LEONARD STREET (Oct. 29, 2015), http://benefitsnotes.com/2015/10/what-does-
the-trust-requirement-of-erisa-mean/ [http://perma.cc/26LU-RC9J] (“ERISA requires that 
plan assets be held in trust so that they are protected from claims of the employer.”). 
 26. Tibble v. Edison Int’l, 135 S. Ct. 1823, 1828 (2015) (quoting Cent. States, Se. & Sw. 
Areas Pension Fund v. Cent. Transp., Inc., 472 U.S. 559, 570 (1985)). 
 27. Id. 
 28. See id. 
 29. 516 U.S. 489 (1996). 
 30. See id. at 495–96. 
 31. Id. at 497. 
 32. See supra text accompanying note 5. 
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Congress recognized that employee benefit plans are distinct 
from traditional trusts in both their nature and purpose.33 A House of 
Representatives Conference Report specifically notes that Congress 
expected “that the courts will interpret [the fiduciary standards] 
bearing in mind the special nature and purpose of employee benefit 
plans.”34 For example, many testamentary and inter vivos trusts have 
an “attendant emphasis on carrying out the instructions of the 
settlor.”35 Often, these trusts include exculpatory clauses removing 
the possibility of breach of fiduciary liability from the trustee.36 When 
faced with ERISA plans containing similar clauses, many courts were 
forced to uphold similar provisions.37 Additionally, ERISA plans are 
distinct from traditional trusts in their very nature and purpose.38 For 
one thing, consider that offering an ERISA plan is a benefit to 
employers for a number of reasons and may factor into an employee’s 
decision to accept one job over another. As such, the plans function 
not only as a benefit to the employees but also as a benefit to the 
employer. The purpose is not only to provide for the employees but 
also to make the employer more attractive to potential employees. 

Thus, the Supreme Court also highlighted Congress’s intent that 
ERISA protections should not be afforded in a manner that 
discourages employers from offering the plans in the first place (i.e., 
in construing the requirements of ERISA, the legal system should be 
careful not to make the administrative burden too heavy for 
employers).39 Ultimately, ERISA aims to strike a balance between 
the need for security and protection of employees’ financial interests 
and the flexibility and business interests of employers.40 

 
 33. A plan’s dual benefits accrue to both employers and employees. See POLK, 
supra note 12, §	1:5 (“[F]rom a business perspective the employers who are the necessary 
sponsors in this voluntary system of benefit plans are often ‘beneficiaries’ of the plans.”). 
Nevertheless, the benefits in traditional trusts are fundamentally one-sided. See 
RESTATEMENT (THIRD) OF TRUSTS §	100 cmt. f (AM. LAW INST. 2012) (noting that a 
sole trustee may not also be the sole beneficiary of a trust). 
 34. H.R. REP. NO. 93-1280, at 302 (1974) (Conf. Rep.), as reprinted in 1974 
U.S.C.C.A.N. 5038, 5083. 
 35. H.R. REP. NO. 93-533, at 12 (1973), as reprinted in 1974 U.S.C.C.A.N. 4639, 4650. 
 36. Id. 
 37. Id. 
 38. Id. 
 39. Varity Corp. v. Howe, 516 U.S. 489, 497 (1996). 
 40. See id. at 527 (Thomas, J., dissenting) (“Congress struck a balance that it 
believed would protect plan participants without impinging on the ability of 
employers to make business decisions.”). 
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B. Common Law of Trusts 

The common law of trusts provides a number of protections for 
the beneficiaries of a trust. Because the beneficiaries have such 
limited access to information regarding the administration of the 
trust, they are provided with certain exceptions to generally regarded 
principles of law.41 For example, after proving that a trustee breached 
her fiduciary duty, the beneficiary of the trust is permitted to shift the 
burden of proving loss causation to the trustee who then must 
disprove loss causation.42 This departs from the ordinary rule that a 
plaintiff generally must prove each element of a claim, including loss 
causation, unless a statute expressly provides for burden shifting.43 

Even where the common law of trusts was applicable, it often did 
not afford adequate protections for beneficiaries. To illustrate this 
problem, consider that the common law developed around 
testamentary and inter vivos trusts, which are typically designed to 
pass on and preserve wealth.44 These trusts place “an attendant 
emphasis on carrying out the instructions of the settlor.”45 For 
example, if a settlor included “an exculpatory clause under which the 
trustee is relieved from liability for certain actions which would 
otherwise constitute a breach of duty,” then most courts would 
uphold that clause in accordance with the common law of trusts.46 
When employers included similar clauses in an employee benefit 
plan, courts relied on the common law of trusts to uphold these 
provisions.47 

While it is clear that courts should look to the common law of 
trusts to resolve at least some ERISA disputes, it is not necessarily 
clear which provisions of ERISA require application of the common 
law of trusts.48 Neither Congress nor the Supreme Court were explicit 
on this point. Further confusing the issue, the Supreme Court 
cautioned lower courts that the common law of trusts does not 
provide every answer to ERISA disputes but, similar to the legislation 
itself, left questions unanswered as to exactly when and how the 

 
 41. See RESTATEMENT (THIRD) OF TRUSTS §	100 cmt. f (AM. LAW INST. 2012). 
 42. Id. 
 43. See, e.g., Pioneer Ctrs. v. Alerus Fin., N.A., 858 F.3d 1324, 1335 (10th Cir. 2017), 
petition for cert. filed, No. 17-667 (U.S. Nov. 2, 2017). 
 44. H.R. REP. NO., 93-533, at 12 (1973), as reprinted in 1974 U.S.C.C.A.N. 4639, 4650. 
 45. Id. 
 46. Id. 
 47. See id. 
 48. See, e.g., Pioneer Ctrs., 858 F.3d at 1336 (emphasizing an absence of clear 
Congressional intent in the language of the law).  
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common law of trusts may apply.49 In doing so, the Court emphasized 
that if Congress intended every aspect of the common law of trusts to 
provide an answer for every ERISA dispute, then Congress would 
not have enacted ERISA in the first place.50 

II. THE CIRCUIT SPLIT 

As a result of this confusion, the circuits are split as to whether 
the burden shifting approach to loss causation, originating in the 
common law of trusts, applies to ERISA litigation. Essentially, the 
split boils down to whether the common law of trusts’ burden-shifting 
approach applies to the provision of ERISA regarding liability of 
fiduciaries who breach their duties.51 The fact that section 1109(a) of 
ERISA, which provides fiduciary liability for loss causation, uses 
language that mirrors the loss causation language from the common 
law of trusts fuels the divergence of views expressed by the circuits. 
This language reads as follows: “[a]ny person who is a fiduciary with 
respect to a plan who breaches any of the responsibilities, obligations, 
or duties imposed upon fiduciaries by this subchapter shall be 
personally liable to make good to such plan any losses to the plan 
resulting from each such breach.”52 

On one side, five of the circuits have held that the plaintiff bears 
the burden of proving loss causation because, ordinarily, the plaintiff 
bears the burden of proving all elements of the claim.53 Traditionally, 
unless a cause of action explicitly states otherwise, the plaintiff must 
prove every single element of a claim.54 On the other side, three 
circuits have ruled, applying the language from the common law of 
trusts, that once the plaintiff proves a breach of fiduciary duty and 
actual loss, the burden shifts to the defendant to disprove that the 

 
 49. Varity Corp. v. Howe, 516 U.S. 489, 496–97 (1996); see also Cent. States, Se. & Sw. 
Areas Pension Fund v. Cent. Transp., Inc., 472 U.S. 559, 570 (1985) (“[R]ather than 
explicitly enumerating all of the powers and duties of trustees and other fiduciaries, 
Congress invoked the common law of trusts to define the general scope of their authority 
and responsibility.”). 
 50. See Varity Corp., 516 U.S. at 497. 
 51. See, e.g., Pioneer Ctrs., 858 F.3d at 1334–36. 
 52. 29 U.S.C. §	1109(a) (2012) (emphasis added). 
 53. Pioneer Ctrs., 858 F.3d at 1336; Wright v. Or. Metallurgical Corp., 360 F.3d 1090, 
1099 (9th Cir. 2004); Silverman v. Mut. Benefit Life Ins. Co., 138 F.3d 98, 105 (2d Cir. 
1998); Kuper v. Iovenko, 66 F.3d 1447, 1459–60 (6th Cir. 1995), abrogated on other 
grounds by Fifth Third Bancorp v. Dudenhoeffer, 134 S. Ct. 2459 (2014); Willett v. Blue 
Cross & Blue Shield of Ala., 953 F.2d 1335, 1343–44 (11th Cir. 1992). 
 54. See, e.g., Pioneer Ctrs., 858 F.3d at 1335. 
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breach caused the loss.55 At bottom, one side believes Congress was 
silent on the issue of who bears the burden of proving loss causation, 
which means the plaintiff retains the burden; the other side believes 
that Congress intended to shift the burden to the defendant by 
mirroring the language from the common law of trusts. 

A. Burden of Proof Remains with the Plaintiff 

Five of the circuits have ruled that the burden of proving loss 
causation remains with the plaintiff. These circuits appear reluctant to 
apply the common law of trusts to ERISA litigation absent a clear 
indication in the statute that they should do so, and hold that 
Congress’s silence on the issue of causation mandates application of 
the default rule. These courts are also unpersuaded that the mere 
inclusion of the “resulting from” language in the statute is indicative 
of congressional intent to incorporate the burden-shifting framework 
of the common law of trusts. 

In this instance, there is no clear indication that Congress 
intended to shift the burden of proof to defendants. The Pioneer 
Centres court expressly found that “nothing in the language of 
[section] 1109(a) or in its legislative history .	.	. indicates a 
Congressional intent to shift the burden to the fiduciary to disprove 
causation.”56 Rather than reading the “resulting from” language as 
incorporating the burden-shifting framework, circuits on this side of 
the debate read this language as the main indicator that loss causation 
is an element of the claim, and the burden to prove it rests with the 
plaintiff.57 This analysis is representative of the circuits that have 
considered the issue and expressly ruled that the burden of proof 
remains with the plaintiff. 

A further argument in support of the burden remaining with the 
plaintiff is that shifting the burden may discourage employers from 
continuing to offer these voluntary plans. Both the Second and Tenth 
Circuits have recognized the loss causation element as “an important 
check on the otherwise sweeping liability of fiduciaries under 
ERISA.”58 The Second Circuit concurrence highlighted that 
“[s]ection 1105(a)(3) provides for extraordinarily broad liability for 

 
 55. See, e.g., Tatum v. RJR Pension Inv. Comm., 761 F.3d 346, 362–63 (4th Cir. 2014), 
cert. denied, 135 S. Ct. 2887 (2015) (mem.); McDonald v. Provident Indem. Life Ins. Co., 
60 F.3d 234, 237 (5th Cir. 1995); Martin v. Feilen, 965 F.2d 660, 671 (8th Cir. 1992). 
 56. Pioneer Ctrs., 858 F.3d at 1336. 
 57. Id. 
 58. Id. at 1337 (citing Silverman, 138 F.3d at 106 (Jacobs, J. and Meskill, J., 
concurring)). 
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co-fiduciaries because it requires only that the defendant be a 
fiduciary of the same plan as the breaching fiduciary .	.	.	.”59 Thus, a 
fiduciary “may be held liable for another trustee’s breach with respect 
to assets over which the defendant co-fiduciary never exercised 
dominion or control.”60 In this instance, shifting the burden would not 
produce fair and equitable results. Instead, it places an undue burden 
on the defendant. As such, the Second Circuit concurrence lamented 
that the burden should remain with the plaintiff “to ensure that 
solvent companies remain willing to undertake fiduciary 
responsibilities with respect to ERISA plans.”61 Congress was sure to 
emphasize this as one of the competing purposes behind ERISA. 

The Pioneer Centres court emphasized that “[t]he majority of 
federal circuits that have considered the issue agree.”62 The Second,63 
Ninth,64 Sixth,65 and Eleventh66 Circuits have all held that the burden 
of proving causation rests with the plaintiff in ERISA disputes.67 
These circuits similarly rely on the idea that Congress was silent on 
the issue of the burden of proof as to loss causation, and thus, the 
default rule applies.68 

 
 59. Silverman v. Mut. Benefit Life Ins. Co., 138 F.3d 98, 106 (2d Cir. 1998) (Jacobs, J. 
and Meskill, J., concurring). 
 60. Id. 
 61. Id. 
 62. Pioneer Ctrs., 858 F.3d at 1336. 
 63. Silverman, 138 F.3d at 106 (rejecting the argument that the common law of trusts 
applies to §	1109(a) and noting both the Supreme Court’s caution and the lack of 
congressional intent to make such a shift). 
 64. Wright v. Or. Metallurgical Corp., 360 F.3d 1090, 1099 (9th Cir. 2004) (noting that 
the “plaintiff must show a causal link between the failure to investigate and the harm 
suffered by the plan” (quoting Kuper v. Iovenko, 66 F.3d 1447, 1459 (6th Cir. 1995) 
(internal quotation mark omitted), abrogated on other grounds by Fifth Third Bancorp v. 
Dudenhoeffer, 134 S. Ct. 2459 (2014))). 
 65. Kuper v. Iovenko, 66 F.3d 1447, 1459 (6th Cir. 1995) (placing the burden on the 
plaintiff to demonstrate a causal link between the breach of fiduciary duty and the loss 
suffered), abrogated on other grounds by Fifth Third Bancorp v. Dudenhoeffer, 134 S. Ct. 
2459 (2014). 
 66. Willett v. Blue Cross & Blue Shield of Ala., 953 F.2d 1335, 1343 (11th Cir. 1992) 
(holding that “the burden of proof on the issue of causation will rest on the beneficiaries; 
they must establish that their claimed losses were proximately caused” by the breach of 
fiduciary duty). 
 67. Pioneer Ctrs., 858 F.3d at 1336. 
 68. See supra text accompanying notes 56–57. 
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B. Burden of Proof Shifts to the Defendant 

The Fourth,69 Fifth,70 and Eighth71 Circuits have shifted the 
burden of persuasion to the defendant to disprove causation in similar 
cases, largely based on the “resulting from” language in both the 
statute and the common law of trusts.72 Additionally, at least some 
circuits seem to believe that the burden shift is “the ‘most fair’ 
approach ‘considering that a causation analysis would only follow a 
finding of [fiduciary] breach.’”73 

In Tatum v. Pension Investment Committee,74 the Fourth Circuit 
provided the clearest explanation of why it decided to shift the 
burden to defendant-fiduciaries. First, the court noted the default rule 
but decided that the common law of trusts exception applied.75 Rather 
than expressly rationalizing that Congress intended such a shift, the 
court relied on its previous decision in an analogous context76 and 
supported the holding by relying on prior decisions of other circuits.77 
Further, the court cited ERISA’s purpose to protect “the interests of 
participants in employee benefit plans and their beneficiaries.”78 

The circuits that shift the burden of proof of loss causation to 
defendants often make no mention of the discouraging effect that the 
shift places on employer-fiduciaries and typically omit any discussion 
of ERISA’s competing purposes. For example, the Tatum court 
focused on what the Secretary of Labor perceived as “significant 
barriers” preventing beneficiaries from obtaining relief if the burden 

 
 69. Tatum v. RJR Pension Inv. Comm., 761 F.3d 346, 363 (4th Cir. 2014) (placing the 
burden on the fiduciary to disprove loss causation based on the burden-shifting framework 
from the common law of trusts), cert. denied, 135 S. Ct. 2887 (2015) (mem.). 
 70. McDonald v. Provident Indem. Life Ins. Co., 60 F.3d 234, 237 (5th Cir. 1995) 
(relying on the Eighth Circuit to shift the burden of persuasion to the fiduciary once the 
plaintiff proves a breach of fiduciary duty and loss to the plan). 
 71. Martin v. Feilen, 965 F.2d 660, 671 (8th Cir. 1992) (“[W]e agree with the Secretary 
that, once the ERISA plaintiff has proved a breach of fiduciary duty and a prima facie 
case of loss to the plan or ill-gotten profit to the fiduciary, the burden of persuasion shifts 
to the fiduciary to prove that the loss was not caused by, or his profit was not attributable 
to, the breach of duty.”). 
 72. Pioneer Ctrs., 858 F.3d at 1337. 
 73. Tatum, 761 F.3d at 362 (alteration in original) (quoting Tatum v. RJR Pension 
Inv. Comm., 926 F. Supp. 2d 648, 684 (M.D.N.C. 2013)). 
 74. 761 F.3d 346 (4th Cir. 2014). 
 75. Id. at 362–63. 
 76. Id. (citing Brink v. DaLesio, 667 F.2d 420, 426 (4th Cir. 1982)). 
 77. Id. However, similar to Martin, the court seems to rely on several cases that hinge 
on self-dealing more than simply the defendant’s status as an ERISA fiduciary, as the 
Tatum dissent points out. See id. at 375 (Wilkinson, J., dissenting) (“Several deal with self-
dealing, a far more serious breach of fiduciary duty than simple lack of prudence.”). 
 78. Id. at 363 (majority opinion) (citing 29 U.S.C. §	1001(b) (2012)). 
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does not shift.79 The Eighth Circuit in Martin focused on cases dealing 
with “ill-gotten profit to the fiduciary” in justifying the burden shift 
but similarly refrained from substantial discussion of fairness to the 
employer-fiduciary.80 Further, the Fifth Circuit simply relied on 
another Eighth Circuit decision, without providing its own detailed 
analysis, in holding that the burden of proof as to loss causation shifts 
to the defendant.81 

III. NEED FOR RESOLUTION: ADOPTING THE TENTH CIRCUIT’S 
APPROACH 

Few novel ideas and arguments continue to be advanced in 
support of either argument; instead, the same arguments are rehashed 
and repeated. The discussed cases outline the generally accepted 
arguments on either side of the debate. At this point, eight of the 
thirteen federal circuits have ruled on the issue. 

A. Need for Resolution 

The problems caused by circuit splits highlight the need for 
definitive resolutions, especially when these splits concern large 
federal laws, like ERISA. Judge Clifford Wallace summarizes the 
negative effects by stating that circuit splits 

delay[] the definitive resolution of questions of national 
importance; encourag[e] tactical ploys designed to avoid the 
unfavorable approach of one circuit or take advantage of the 
favorable approach of another circuit; and permit[] unnecessary 
uncertainty over which interpretation of a federal law will be 
applied by a circuit that has not yet ruled on a question.82 

That said, scholars generally believe that circuit splits generate both 
positive and negative effects. For example, allowing the circuit courts 
to decide issues of first impression opens the door to varying 
interpretations of the law.83 Thus, when the circuits disagree, “they 
provide the reasoned alternatives from which the resolver of the 

 
 79. Id. (citing Brief for Sec’y of Labor as Amicus Curiae Supporting Plaintiffs-
Appellants, Tatum, 761 F.3d 346 (2013) (No. 13-1360), 2013 WL 3193467, at *19–20). 
 80. Martin v. Feilen, 965 F.2d 660, 671 (8th Cir. 1992). 
 81. McDonald v. Provident Indem. Life Ins. Co., 60 F.3d 234, 237 (5th Cir. 1995) 
(citing Roth v. Sawyer-Cleator Lumber Co., 16 F.3d 915, 919–20 (8th Cir. 1994)). 
 82. J. Clifford Wallace, The Nature and Extent of Intercircuit Conflicts: A Solution 
Needed for a Mountain or a Molehill, 71 CALIF. L. REV. 913, 930 (1983). 
 83. See id. at 929. 
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conflict can derive a more informed analysis.”84 In turn, this creates 
an opportunity for the Supreme Court “to make more refined 
generalizations in subsequent cases with the valuable assistance of the 
practical experience and ideas of other judges.”85 Some even believe 
that circuit splits should be endured so that judges and scholars can 
develop their ideas and arguments about the various interpretations 
of the law before deciding an ultimate resolution of the conflict.86 
Though this point is well made, there is almost always a point where 
the ideas have been presented and it comes time for a definitive 
answer. 

The Supreme Court denied certiorari of the ERISA burden-
shifting circuit split in 2015.87 Nonetheless, this split is ripe to be 
resolved. Consider how the split in authority could cause particular 
problems for large defendants who may be subject to suit in different 
jurisdictions. For one thing, if a plaintiff is afforded the opportunity to 
forum shop, then the prudent plaintiff would select the more pro-
plaintiff jurisdictions of the Fourth, Fifth, and Eighth Circuits. While 
not every plaintiff could take advantage of this opportunity, it is 
undesirable that contradictory applications of a procedural 
mechanism could produce different outcomes in different 
jurisdictions when applying the same law. This point is especially 
salient considering that one of the purposes behind the enactment of 
ERISA was to create a more uniform body of law governing 
employee benefit plans.88 

B. The Burden Should Not Shift to Defendants 

Moreover, the Supreme Court should hold that the burden to 
disprove loss causation should not shift to defendants in ERISA 
litigation. First, ERISA plans are not the same mechanisms as 
common law trusts, and as such, we must be careful not to discourage 

 
 84. Id. (“The many circuit courts act as the ‘laboratories’ of new or refined legal 
principles .	.	.	.”).  
 85. Id. 
 86. See id. at 929–30. 
 87. RJR Pension Inv. Comm. v. Tatum, 135 S. Ct. 2887 (2015) (mem.). The Pioneer 
Centres Holding Company Stock Ownership Plan beneficiaries have filed a petition for 
certiorari with the Supreme Court. Petition for Writ of Certiorari, Pioneer Ctrs. v. Alerus 
Fin., N.A., No. 17-667 (U.S. Nov. 2, 2017).  
 88. See Adolyn B. Clark, Article, ERISA Breach of Fiduciary Duty: Shifting the 
Burden of Proving Causation to the Defendant, 83 DEF. COUNS. J. 180, 181–82 (2016) 
(noting that prior to the enactment of ERISA, “[b]enefit plans were subject to the ‘crazy 
quilt system of legal jurisdiction throughout the various states’” (quoting POLK, supra note 
12, §	1.4)). 
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employers from offering these voluntary plans. Additionally, there is 
a lack of congressional intent to implement all of the procedural 
mechanisms found in the common law of trusts. Instead, Congress 
intended to provide a federal definition of the responsibilities and 
duties of ERISA fiduciaries to ensure adequate protection and 
uniformity. Thus, the burden of proving loss causation should remain 
with plaintiffs in ERISA litigation. 

1. Continuing to Encourage the Adoption of Employee Benefit Plans 

Much of the academic literature in this area argues that the 
burden should shift based on trust law and fairness,89 but it often 
ignores the fact that while an ERISA plan looks similar to a trust, it 
does not serve the same purposes and functions as a traditional trust. 
Recall that the Supreme Court clearly cautioned that “[t]he law of 
trusts often will inform, but will not necessarily determine the 
outcome of, an effort to interpret ERISA’s fiduciary duties.”90 
Further, the Supreme Court highlighted that while ERISA intended 
to protect the beneficiaries of employee benefit plans, the end result 
is not to be achieved in a manner that would discourage employers 
from offering the voluntarily established plans in the first place.91 

Furthermore, previous articles underestimate the effect of the 
burden shift on the administrative feasibility for employers. For 
example, one scholar argues that “[w]hile being required to disprove 
causation will add costs to the defendant fiduciaries, in order for this 
cost to be added the plaintiff will have already proven a fiduciary 
duty, a breach of that duty, and loss to the plan.”92 Essentially, the 
burden shift is the “consequence of breaching a fiduciary duty.”93 
However, Congress did not enact ERISA with the sole purpose of 
protecting employees but also wanted to ensure that the protections 
were not overly-burdensome so that a large number of employers 
would continue to offer these plans.94 Recognizing the potential for 
liability and difficulty of disproving causation, savvy employers would 
refuse to offer ERISA-governed plans in the first place. That said, 
employers would likely have at least some reluctance to quickly do 
away with ERISA plans because they do provide important benefits 
such as tax incentives and attracting employees. Even so, with the 

 
 89. See, e.g., id. at 181. 
 90. Varity Corp. v. Howe, 516 U.S. 489, 497 (1996). 
 91. Id. 
 92. Clark, supra note 88, at 191. 
 93. Id. 
 94. See Varity Corp., 516 U.S. at 497 (1996). 
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costs of settlements so high, some employers are more likely to 
seriously weigh the costs and benefits of providing these plans. 

Additionally, the shift creates almost a strict liability for 
fiduciaries who breach their duty. In the case of an intentional breach, 
this may seem like an acceptable outcome grounded in notions of 
fairness. But with such complex plans, it is not always clear that 
employer-fiduciaries are acting with malicious intent when 
mismanaging the assets of a plan. For example, employee benefit 
plans are incredibly tricky to navigate, so employer-fiduciaries may 
simply make an innocent mistake which constitutes a breach of 
fiduciary duty.95 While we look unfavorably upon such mistakes, it 
may seem less fair to shift the burden of proving loss causation absent 
a malicious breach of that duty. 

Further, mistake or malicious mismanagement is not always the 
reason that a plan loses assets. A plan may lose value regardless of 
the fiduciary activity and any such activity may be merely coincidental 
to the plan’s loss. This phenomenon is the entire reason behind 
including a loss causation requirement in the statute. By placing the 
burden to disprove causation on employer-fiduciaries, courts should 
be concerned about discouraging the employer-fiduciary from acting 
at all out of fear of liability, even if the move might benefit the plan. 
Because Congress wanted to avoid discouraging employers-
fiduciaries from offering ERISA-governed benefit plans, courts 
should take extreme caution before shifting the burden to defendants 
to disprove loss causation. 

2. Congressional Intent 

Similarly, the circuits that shift the burden and the scholars who 
argue to adopt this approach place too much weight on congressional 
intent to do so. While it is true that in enacting ERISA, “Congress 
decided to rely on trust law in dictating ERISA fiduciary duties rather 
than itemize each one,”96 it is not accordingly clear that Congress 
intended to incorporate the burden shift. Much like the courts, 
scholars focus arguments for or against the burden shift on whether 
Congress intended to incorporate the burden shift. On one side, the 
statute can be interpreted as “silent” because section 1109(a) does not 

 
 95. For instances, refer to the introduction to see how seemingly unrelated decisions 
might create fiduciary liability under an ERISA plan. See supra text accompanying notes 
1–3.  
 96. See Clark, supra note 88, at 193. 
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explicitly address which party bears the burden.97 On the other hand, 
some argue that the statute is not silent at all, but rather, clearly 
intended to incorporate the shift by invoking the common law of 
trusts to govern ERISA fiduciaries.98 

While Congress did adopt almost identical language to that 
expressed by the Restatement (Third) of Trusts, it is not necessarily 
clear that the “resulting from” language actually triggers the common 
law shift. Using common sense, it would seem that “resulting from” 
and “caused by” are almost interchangeable phrases to express a loss 
causation element. Further, there are only so many ways to write such 
a loss causation element. Rather than adopting the same procedural 
framework of the common law of trusts, Congress intended to adopt 
“[t]he principles of fiduciary conduct .	.	. from existing trust law.”99 
Especially because ERISA often goes further than the common law 
of trusts to provide protections for plan beneficiaries, the burden shift 
may be less essential to achieve appropriate levels of fairness. 
Without that justification, the burden shift serves an arbitrary 
purpose while easing the path of the plaintiff more than is generally 
accepted in other areas of the law.100 

Similar language does not necessarily show clear congressional 
intent to incorporate the burden shift. On the other hand, because the 
language is the same as the common law of trusts, it is not inherently 
clear that Congress was actually silent. However, coupling the notion 
of unclear intent with the above-discussed administrative feasibility 
argument suggests that the better approach is to leave the burden 
with the plaintiff to prove loss causation. 

CONCLUSION 

It is time for the Supreme Court to resolve the conflict among 
the circuits as to which party bears the burden of proof for loss 
causation in ERISA breach of fiduciary disputes. The Court should 
rule that the burden remains with the plaintiff because Congress did 
not clearly address whether it intended to shift the burden. Further, 
 
 97. See, e.g., Jared Burtner, Note, A Catalyst for Change: Tatum v. RJR Pension Inv. 
Committee, ERISA, and the Absence of a Uniform Loss Causation Standard, 11 J. BUS. & 
TECH. L. 219, 233 (2016) (noting that “there is nothing to suggest that Congress intended 
for the defendant to bear the burden of proof as to causation” and that such a shift 
“exempts the plaintiff from having to prove the only requirement for liability under the 
statute”). 
 98. Clark, supra note 88, at 191–95. 
 99. H.R. REP. 93-533, at 13 (1973), as reprinted in 1974 U.S.C.C.A.N. 4639, 4651. 
 100. See Pioneer Ctrs. v. Alerus Fin., N.A., 858 F.3d 1324, 1335 (10th Cir. 2017), 
petition for cert. filed, No. 17-667 (U.S. Nov. 2, 2017). 
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this is the correct outcome because ERISA has competing purposes 
of protecting the beneficiaries while not discouraging employers from 
offering the plans in the first place. Preventing the administrative 
burden from becoming too burdensome on employers is an often-
overlooked consideration in determining whether the common law of 
trusts applies to certain ERISA disputes. Shifting the burden to 
defendants in this context would be overly burdensome for employer-
fiduciaries and does not embody both sides of the competing 
purposes of ERISA. The Supreme Court should resolve the dispute 
and rule that the burden does not shift to defendants, and instead, the 
burden remains with the plaintiffs to prove all elements of the claim. 
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