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Reattaching the Severance Argument to Lan vale Properties:
Counties' Authority to Impose Non-Monetary Conditions on
Housing Developments Affecting School Capacity*

INTRODUCTION

North Carolina is experiencing steady and substantial population
growth,' particularly in urban and suburban parts of the state.2 This
sustained growth has challenged local governments to keep pace with
an increasing demand for municipal services.3 As a result, public
schools serving fast-growing communities have seen their facilities
pushed far beyond capacity.' To address the issue, counties and
municipalities have attempted to assert greater control over the
approval and implementation of proposed residential developments
that threaten to overburden their existing infrastructure.'

In Lanvale Properties v. County of Cabarrus,6 the Supreme Court
of North Carolina found that one such attempt went too far. The
court held that the Cabarrus County Board of Commissioners ("the
Board") lacked the authority to adopt an adequate public facilities
ordinance ("APFO") that would allow the Board to charge school
impact fees' for new residential real estate developments.' The APFO

* @ 2014 Bradley D. Harder.
1. See Annual North Carolina Population Growth, N.C. OFFICE OF STATE BUDGET

& MGMT., http://www.osbm.state.nc.us/ncosbm/facts and figures/socioeconomic data/
population estimates/demog/ncpopgrl2.html (last visited Mar. 22, 2014) (depicting the
population growth in North Carolina since 1976).

2. See Population Growth, A2010-J2012, N.C. OFFICE OF STATE BUDGET & MGMT.,
http://www.osbm.state.nc.us/ncosbm/facts and figures/socioeconomic-data/population es
timates/demog/2012certgrowthmig.pdf (last visited Mar. 22, 2014) (illustrating the rate of
population growth in North Carolina on a map).

3. S. Mark White & Elisa L. Paster, Creating Effective Land Use Regulations
Through Concurrency, 43 NAT. RESOURCES J. 753, 754 (2003) ("Rapid development often
creates demands that exceed the capacity of existing infrastructure such as roads, water,
sewer, drainage, schools, and parks.").

4. Michael F. Roessler, Public Education, Local Authority, and Democracy: The
Implied Power of North Carolina Counties to Impose School Impact Fees, 33 CAMPBELL
L. REV. 239, 240-41 (2011) ("The recent boom in the state's population has resulted in a
corresponding boom in public school enrollment." (footnote omitted)).

5. White & Paster, supra note 3, at 754.
6. 366 N.C. 142, 731 S.E.2d 800 (2012).
7. School impact fees help fund anticipated population growth:

These fees are intended to defray a part of the costs to expand school capital
facilities to serve new growth.... The local government or school district examines
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had been adopted to remedy overcrowded public schools by
conditioning approval for residential developments on sufficient
school capacity. 9 The school impact fee, also known as a voluntary
mitigation payment ("VMP"), was one of six options from which
developers could choose to satisfy the Board's concern with
overcrowding. 0 The APFO's other options (referred to collectively as
"non-VMP provisions") included deferring development until a later
date, phasing construction over a longer period of time, reducing
development density, requiring developers constructing sufficient
school facilities themselves, or proposing acceptable alternative
arrangements." The VMP provision clearly exceeded the County's
general zoning power but the court went further, striking down the
entire ordinance. 2

This Recent Development argues that severance of the
unauthorized VMP provision would have been more appropriate than
striking down the entire APFO. The VMPs may have exceeded the
County's zoning power, but the majority opinion in Lanvale
Properties neglected to fully consider the County's authority to adopt
the non-VMP provisions of the APFO.13 The non-VMP provisions
were severable from the VMP provision and were independently
valid zoning ordinances; therefore, the County should have been
authorized to adopt them. In fact, some developers chose those
options instead of the VMP provision.14 Both parties contemplated
severance in their briefs,'" and the APFO included a severability
clause.' 6 The court nonetheless dismissed the severability option

the proposed development, assesses the capacity of the existing school system ...
and charges the developer or builder a fee to cover a proportional cost of the
needed new facilities.

Michele L. LeFaivre, Annotation, Validity, Construction, and Application of School
Impact Fee Statutes or Ordinances, 16 A.L.R. 6th 289, 299 (2006).

8. Lanvale Props., 366 N.C. at 162-63, 731 S.E.2d at 815-16.
9. CABARRUS COUNTY, N.C., ZONING ORDINANCE ch. 15, § 1 (2007) (repealed

2013).
10. Id. § 7(3)(e).
11. Id. § 7(3)(a)-(c).
12. Lanvale Props., 366 N.C. at 161-63, 731 S.E.2d at 814-15.
13. See id. at 163, 731 S.E.2d at 815.
14. Id. at 160, 731 S.E.2d at 813 ("[T]he record indicates that only a few developments

have been approved upon complying with these alternative conditions.").
15. Id. at 169 n.12, 731 S.E.2d at 819 n.12 (Hudson, J., dissenting); Brief for Plaintiff-

Appellee at 53 n.22, Lanvale Props., 366 N.C. 142, 731 S.E.2d 800 (No. 438PA10), 2011
WL 4566167, at *53; see Petition for Rehearing by the Defendant-Appellant at 3, Lanvale
Props., 366 N.C. 142, 731 S.E.2d 800 (No. 438PA10), 2012 WL 4836425, at *3.

16. ZONING ORDINANCE ch. 15, § 21(4).
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based on a narrow construction of the zoning enabling statutes." By
striking the entire APFO primarily on the basis of the VMP
provision, the court deprived local governments of innovative and
authorized remedies for public school overcrowding.

Analysis proceeds in three parts. Part I outlines the purpose and
general authority behind APFOs. Part II summarizes the majority
and dissenting opinions in Lanvale Properties by describing the
court's interpretation of the zoning statutes and the court's
application of those statutes to the Cabarrus APFO. Part III responds
with an alternative application of the majority's interpretive
framework. It proposes that if the VMP provision had been properly
severed at the outset of the analysis, then the majority's own
framework would have permitted express or implied authorization of
the APFO. The analysis concludes with a suggestion that judicial
restraint is appropriate where a county is leveraging local knowledge
to address local issues.

I. ADEQUATE PUBLIC FACILITIES ORDINANCES

In the past, county and municipal governments relied on non-
binding comprehensive plans to set goals for adequate public facilities
and services.'" But many of these plans lacked enforcement
mechanisms, which led to an ad hoc process of balancing public
facilities and residential developments on a case-by-case basis.19
Adequate Public Facilities Ordinances ("APFOs") emerged as a way
to provide broad uniformity to the approval process for new
development proposals. 20 To do so, APFOs establish objective
standards that must be satisfied before any development is granted
approval. 2 1 An APFO's standards may pertain to any municipal
service regulated by the county.22 For example, an APFO may contain
standards for public schools requiring that existing school facilities
possess a certain amount of excess capacity before approval is

17. Lanvale Props., 366 N.C. at 154 55, 731 S.E.2d at 809 10.
18. White & Paster, supra note 3, at 754-55.
19. See id.
20. Jamie Baker Roskie & Janna Blasingame Custer, Adequate Public Facilities

Ordinances: A Comparison of Their Use in Georgia and North Carolina, 15
SOUTHEASTERN ENVTL. L.J. 345, 346-47 (2007) (listing primary objectives of APFOs,
including "[t]o properly manage new growth and development so that it does not outpace
the ability of service providers to accommodate the development at established [Level of
Service] standards").

21. White & Paster, supra note 3, at 758.
22. Id.



CITE AS 92 N.C. L. REV. ADDENDUM 120 (2014)

2014] LANVALE PROPERTIES 123

granted.23 Under such a standard, residential developments of
different sizes and densities would require corresponding degrees of
excess capacity before earning approval.24

Such APFOs utilize zoning ordinances, subdivision ordinances,
and moratoria to align development proposals with existing school
capacity. 25 Counties and municipalities 26 may impose short-term halts
on developments or plan approvals through moratoria, but they must
be of a reasonable duration.2 7 Zoning ordinances typically take the
form of a comprehensive plan regulating the use of land, buildings,
and structures located within a community.28 In North Carolina,
zoning regulations address "the efficient and adequate provision of
transportation, water, sewerage, schools, parks, and other public
requirements." 29 In contrast, subdivision ordinances address a
comparatively more narrow range of development issues.30

Subdivision ordinances apply to zoned parcels of land being divided
into two or more lots.3' Although distinct from one another, both
zoning and subdivision ordinances may be combined in a single
ordinance to promote the common goals of an APFO in regulating
growth of new developments to avoid overcrowding public facilities.32

23. See id. at 757 58.
24. Roskie & Custer, supra note 20, at 346-47 ("These ordinances regulate the timing

of new development and require demonstration that certain objective standards are in
place before new development begins.").

25. See White & Paster, supra note 3, at 762-63 ("While explicit enabling legislation
for APFOs is rare, such authority is often found implicitly through traditional zoning or
subdivision legislation.").

26. Sections 153A-341 and 160A-383 are parallel statutes delegating zoning authority
from the General Assembly to counties and municipalities, respectively. See N.C. GEN.
STAT. § 153A-341 (2013) ("[County] [z]oning regulations shall be designed to promote the
public health, safety, and general welfare. To that end, the regulations may address,
among other things ... the efficient and adequate provision of transportation, water,
sewerage, schools, parks, and other public requirements."); § 160A-383 ("[City] [z]oning
regulations shall be designed to promote the public health, safety, and general welfare. To
that end, the regulations may address, among other things ... the efficient and adequate
provision of transportation, water, sewerage, schools, parks, and other public
requirements.").

27. See id. § 153A-340(h).
28. See, e.g., Chrismon v. Guilford Cnty., 322 N.C. 611, 617, 370 S.E.2d 579, 583 (1988)

(describing structure and purposes of typical zoning ordinances).
29. § 153A-341.
30. Id. § 153A-331(a) (providing a list of subdivision uses, including "coordination of

transportation networks[,] . . . reservation of recreation areas[,] .. . [and] the distribution
of population and traffic in a manner that will avoid congestion and overcrowding").

31. Id. § 153A-335(a).
32. See Lanvale Props., LLC v. Cnty. of Cabarrus, 366 N.C. 142, 159, 731 S.E.2d 800,

812-13 (2012); Roskie & Custer, supra note 20, at 346-47.
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The combination of subdivision and zoning ordinances is
important because counties' authority to adopt and enforce APFOs
rests upon their subdivision and zoning powers. Subdivision powers
derive from a legislative grant by the North Carolina General
Assembly,3 3 and they are exercised through regulations contained
within zoning ordinances.3 4 Zoning authority derives from the state's
police power35 and is vested in the General Assembly by the North
Carolina Constitution.36 The General Assembly has delegated zoning
authority to local county and municipal governments by legislative
enactment,37 requiring that ordinances "promote the public health,
the public safety, the public morals or the public welfare."3 8

County and municipal zoning ordinances enjoy a rebuttable
presumption of validity, and the party contesting their validity bears
the burden of proving that the ordinance is unreasonable and
arbitrary.3 9 In determining whether an ordinance is authorized by the
zoning statute, North Carolina courts apply a rule of broad statutory
construction when the statute is ambiguous or when the rule's
application is necessary to give effect to any powers that are
reasonably expedient to the zoning power.40

II. LANVALE PROPERTIES V. COUNTY OF CABARRUS

In August 2007, the Cabarrus County Board of Commissioners
adopted an APFO as a new chapter of the County's zoning
ordinance.4 1 The APFO's primary purpose was to "link[] residential
development approval to the availability of space for students in the
County's public school systems."42 If the Board determined that
existing student capacity was insufficient to support a proposed

33. § 153A-330 ("A county may by ordinance regulate the subdivision of land within
its territorial jurisdiction.").

34. Id. ("If a county ... has adopted a zoning ordinance that applies only to one or
more designated portions of its territorial jurisdiction, it may adopt subdivision regulations
that apply only within the areas so zoned and need not regulate the subdivision of land in
the rest of its jurisdiction.").

35. Zopfi v. City of Wilmington, 273 N.C. 430, 433, 160 S.E.2d 325, 330 (1968).
36. N.C. CONST. art. II, § 1; see Chrismon v. Guilford Cnty., 322 N.C. 611, 617, 370

S.E.2d 579, 583 (1988).
37. § 153A-340(a); Chrismon, 322 N.C. at 617, 370 S.E.2d at 583.
38. Zopfi, 273 N.C. at 433, 160 S.E.2d at 330.
39. See Orange Cnty. v. Heath, 278 N.C. 688, 691-92, 180 S.E.2d 810, 812 (1971).
40. See BellSouth Telecomms., Inc. v. City of Laurinburg, 168 N.C. App. 75, 80-86,

606 S.E.2d 721, 724-28 (2005).
41. Lanvale Props., LLC v. Cnty. of Cabarrus, 366 N.C. 142, 146, 731 S.E.2d 800, 804

(2012).
42. Id. at 146, 731 S.E.2d at 805; see CABARRUS COUNTY, N.C., ZONING ORDINANCE

ch. 15, § 1 (2007) (repealed 2013).
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residential development, then the APFO authorized the Board either
to deny the developer's application or to approve it subject to certain
conditions.43 The conditions included the following:

(1) deferring approval of final plats, building permits, or
certificates of occupancy for a maximum of five years or until
sufficient student capacity becomes available; (2) phasing
construction of the development in increments that coincide
with available capacity; (3) reducing density or intensity of the
development; (4) entering into a consent agreement involving a
monetary contribution, the donation of land, or construction of
a school; or (5) "any other reasonable conditions to ensure that
all [public schools] will be adequate and available."44

The court focused primarily on the consent agreement involving a
monetary contribution, or VMP. 4 5 Although VMPs were not the only
option for approval, developers chose them most often.46 As a result,
VMPs provided the County with substantial capital for improving and
expanding its public school facilities in conjunction with new
developments."

Prior to Lanvale Properties, the North Carolina Court of Appeals
had determined that mandatory school impact fees uniformly levied
against all new developments were beyond the scope of a county's
authority.48 In Durham Land Owners Ass'n v. County of Durham,4 9

the court distinguished between permissible fees charged to
individual users of specific services and impermissible school impact
fees charged to all developers for use of a public governmental
service, like public schools.5 o Following the rejection of school impact
fees, several local governments in North Carolina adopted APFOs

43. ZONING ORDINANCE ch. 15, § 7.
44. Lanvale Props., 366 N.C. at 147, 731 S.E.2d at 805 (alterations in original)

(quoting ZONING ORDINANCE ch. 15, § 7 (3)(f)) (citing ZONING ORDINANCE ch. 15, §§ 7,
8).

45. Id. at 179, 731 S.E.2d at 824-25 (Hudson, J., dissenting) ("[T]he majority does not
at any point substantively address the nearly twenty pages of Cabarrus County's APFO
that do not involve VMPs."); see ZONING ORDINANCE ch. 15, §§ 3, 7, 8.

46. See Lanvale Props., 366 N.C. at 161-63, 731 S.E.2d at 814-15.
47. Id. at 147, 731 S.E.2d at 805 ("Since the enactment of the APFO, the County has

spent or budgeted over $267 million for school construction.").
48. See Union Land Owners Ass'n v. Cnty. of Union, 201 N.C. App. 374, 379 80, 689

S.E.2d 504, 507 08 (2009); Durham Land Owners Ass'n v. Cnty. of Durham, 177 N.C.
App. 629, 634-35, 630 S.E.2d 200, 204 (2006); see also Amward Homes, Inc. v. Town of
Cary, 206 N.C. App. 38, 53, 698 S.E.2d 404, 416 (2010), affd by an equally divided court,
365 N.C. 305, 716 S.E.2d 849 (2011) (denying town authority to enact or enforce an
APFO).

49. 177 N.C. App. 629, 630 S.E.2d 200 (2006).
50. Durham Land Owners, 177 N.C. App. at 637, 630 S.E.2d at 205.
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that combined a variety of different measures to address public school
capacity."' But when Union County adopted an APFO containing
VMP provisions that resembled school impact fees, the North
Carolina Court of Appeals struck down the APFO in Union Land
Owners Ass'n v. County of Union.5 2 Although the trial court held the
APFO to be duly authorized, the court of appeals reversed upon
finding that the VMPs exceeded Union County's zoning and
subdivision authority.53

Lanvale Properties was one among two other real estate
developers interested in constructing residential subdivisions and
apartment complexes on approximately eighty acres of land
throughout Cabarrus County.54 In Lanvale Properties, Cabarrus
County advanced two" arguments to support its APFO's
authorization and to distinguish it from Union County's. 5 6 First, the
County argued that the ordinance was expressly and impliedly
authorized by the County's "general zoning power."" Alternatively,
the County relied on a recent session law authorizing the County to
enforce zoning ordinances against all of its municipalities, which the
County offered as evidence of a concomitant authority to adopt
zoning ordinances.

Ultimately a majority of the justices of the Supreme Court of
North Carolina found these arguments unpersuasive. However, the
case engendered a substantial review of the current scope of counties'
zoning authority with regard to VMPs and APFOs.5 9 The court began
with the County's argument for authorization under the general

51. Roskie & Custer, supra note 20, at 355 ("At least three counties (Cabarrus, Stanly,
and Union), four municipalities within [Cabarrus] county (Concord, Kannapolis, Mount
Pleasant, and Harrisburg), as well as the Town of Davidson have passed APFOs of some
form.").

52. Union Land Owners, 201 N.C. App. at 379 80, 689 S.E.2d at 507.
53. Id. at 377, 379-80, 689 S.E.2d at 506-07.
54. Lanvale Props. v. Cnty. of Cabarrus, No. COA09-1610, 2010 N.C. App. LEXIS

1659, at *1, *5 (N.C. Ct. App. Sept. 7, 2010).
55. The County made a third argument claiming that it was entitled to summary

judgment because Lanvale Properties failed to file its initial complaint before the statute
of limitations pertaining to zoning ordinances had expired. Lanvale Props., LLC v. Cnty.
of Cabarrus, 366 N.C. 142, 168-69, 731 S.E.2d 800, 818 (2012). Relying on its
determination that the APFO failed to expressly or impliedly qualify as a zoning
ordinance, the court declined to apply the shorter statute of limitations advocated by the
County. Id. at 169, 731 S.E.2d at 818 ("Because the APFO is not a zoning ordinance,
plaintiff's action is not time barred by sections 153A-348 and 1-54.1.").

56. Id. at 149-50, 731 S.E.2d at 807.
57. Id.
58. Id. at 163-64, 731 S.E.2d at 815-16.
59. See id. at 157-59, 731 S.E.2d at 811-12.
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zoning statutes. The enabling statutes, sections 153A-340(a) and
153A-341, convey express or implied authority for adoption of an
ordinance.60 To be expressly authorized, the Lanvale Properties court
determined that a zoning ordinance must fall within the "plain
language" of the enabling statutes.6 1 The first statute, section 153A-
340(a), describes the proper purpose of zoning: "For the purpose of
promoting health, safety, morals, or the general welfare, a county may
adopt zoning and development regulation ordinances.... A zoning
ordinance may regulate . . . land for trade, industry, residence, or
other purposes."62

The second statute, section 153A-341, delineates the acceptable
means for accomplishing that purpose: "Zoning regulations shall be
designed to promote the public health, safety, and general welfare. To
that end, the regulations may address, among other things . . . the
overcrowding of land ... and adequate provision of transportation,
water, sewerage, schools, parks, and other public requirements."63

The court quickly dismissed the possibility of express
authorization under the statutes' plain language,64 explaining that
"the County's APFO cannot be classified as a zoning ordinance
because . .. 'the APFO simply does not zone.' "65

The court dedicated greater consideration to the second half of
the County's first argument, in which the County relied on implied
authorization through a broad construction of the enabling statutes.66

The County contended that section 153A-4 should apply, which
states:

It is the policy of the General Assembly that the counties of this
State should have adequate authority to exercise the powers,
rights, duties, functions, privileges, and immunities conferred
upon them by law. To this end, the provisions of this Chapter
and of local acts shall be broadly construed and grants of power

60. See id. at 152, 731 S.E.2d at 808 ("Thus, county zoning ordinances are valid when
they conform to the contours of the authority described in these enabling statutes.").

61. Id.
62. N.C. GEN. STAT. § 153A-340(a) (2013).
63. Id. § 153A-341.
64. Lanvale Props., 366 N.C. at 152, 731 S.E.2d at 808 ("Based on their plain

language, sections 153A-340(a) and 153A-341 do not expressly authorize the County's
APFO."); id. at 156, 731 S.E.2d at 810 (reiterating the same point in response to the
dissent's argument for a broader construction, stating "the plain language of sections
153A-340(a) and 153A-341 provides clear guidance to counties regarding the extent of
their zoning powers").

65. Id. at 160, 731 S.E.2d at 813 (internal quotation omitted).
66. Id. at 154-56, 731 S.E.2d at 809-11.
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shall be construed to include any powers that are reasonably
expedient to the exercise of the power.67

The court rejected the County's reading and declined to apply section
153A-4 ("the statutory construction rule"), explaining that "[t]he
principal flaw in the County's argument is that section 153A-4 is a
rule of statutory construction rather than a general directive to give
our general zoning statutes the broadest construction possible."6 8

Instead, the court interpreted the statute to apply "only when our
zoning statutes are ambiguous, or when its application is necessary to
give effect to 'any powers that are reasonably expedient to [a
county's] exercise of the power.' "69 The majority found that neither
condition was met because the enabling statutes were unambiguous"o
and the prices of the VMPs "were anything but reasonable."" The
court refused to apply the statutory construction rule, and as a result
it determined that the County lacked both express and implied
statutory authority to adopt and enforce its APFO.72

The court briefly addressed and rejected the County's final
argument. This argument was premised on Session Law 2004-39,73 and
the County contended that its power to enforce ordinances against
municipalities " 'necessarily and logically includes' the authority to
adopt the APFO."74 The court rejected this interpretation as
"strained," 5 finding that unilateral adoption clearly was not within
the scope of the law when the General Assembly had put in place a
separate process for approving VMPs on a case-by-case basis.76

Justice Hudson, joined by Justice Timmons-Goodson, dissented
from the majority's opinion." Justice Hudson disagreed with the

67. § 153A-4.
68. Lanvale Props., 366 N.C. at 154, 731 S.E.2d at 809.
69. Id. at 155, 731 S.E.2d at 810 (internal citations omitted) (quoting § 153A-4).
70. Id. ("Sections 153A-340(a) and 153A-341 express in unambiguous language the

General Assembly's intent to delegate general zoning powers to county governments.").
71. Id. at 155 n.8, 731 S.E.2d at 810 n.8.
72. Id. at 156, 731 S.E.2d at 811 ("As a result, we conclude that the County's

enactment of its APFO in this case was not within the purview of sections 153A-4 and
153A-124....").

73. In relevant part, Session Law 2004-39 states that "the County of Cabarrus or any
municipality therein may enforce, within its jurisdiction, any provision of the school
adequacy review performed under the Cabarrus County Subdivision Regulations." Act of
2004, ch. 39, § 5, 2004 N.C. Sess. Laws 1, 47.

74. Lanvale Props., 366 N.C. at 164, 731 S.E.2d at 815.
75. Id. at 164, 731 S.E.2d at 816.
76. Id. at 165, 731 S.E.2d at 816 ("[T]he session law was an effort to address the

confusion between the County and several municipalities regarding enforcement of the
APFO.").

77. Id. at 169-84, 731 S.E.2d at 818 28 (Hudson, J., dissenting).
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majority's interpretation of the statutory construction rule as a
conditional provision, arguing instead that its application was
mandatory regardless of whether or not a statute contained
ambiguous language." Alternatively, she contended that the zoning
enabling statutes were ambiguous such that the statutory construction
rule should apply even under the majority's narrow reading of section
153A-4.7 9 The majority responded to these two contentions by way of
an extensive historical review of the statutory construction rule and
the zoning enabling statutes,so ultimately concluding that the dissent's
interpretation "would fundamentally alter the relationships between
counties . . . and the General Assembly itself, whose power emanates
directly from Article II of the North Carolina Constitution. "81

Raising a third point, Justice Hudson suggested that severance
was a more appropriate remedy than invalidation of the APFO.82 She
distinguished the VMP provision from the non-VMP provisions and
criticized the majority's characterization of the VMP as a mandatory
fee. 83 The majority rejected severance nonetheless, relying on its
finding that the APFO "simply does not 'zone.' "84 In support of this
finding, the majority argued that the VMP provision was mandatory,
thereby transforming the entire APFO into "a carefully crafted
revenue generation mechanism" that resembled impermissible school
impact fees.85 As a result, the court dismissed severance as an
inadequate remedy unable to cure the County's lack of statutory
authority.8 6

III. AN ALTERNATIVE ANALYSIS

The majority's review of local governments' zoning power was
comprehensive 8 ' and its reading of sections 153A-340(a) and 153A-
341 as unambiguous for the purpose of statutory construction under
section 153A-4 was well-supported." Accordingly, this Part does not

78. Id. at 173, 731 S.E.2d at 821.
79. Id. at 174, 731 S.E.2d at 822 ("But even if these sections [153A-4 and its municipal

equivalent] only apply to ambiguous statutory language, they must still be applied here
because the language in sections 153A-340 and 153A-341 is ambiguous.").

80. See id. at 150-55, 731 S.E.2d at 807 10 (majority opinion).
81. Id. at 156, 731 S.E.2d at 810.
82. Id. at 169, 731 S.E.2d at 819.
83. Id. at 169 70, 182-83, 731 S.E.2d at 819, 826-27.
84. Id. at 160, 731 S.E.2d at 813.
85. Id. at 161-62, 731 S.E.2d at 814.
86. Id. at 159-60, 731 S.E.2d at 813.
87. See id. at 151, 731 S.E.2d at 807-08.
88. See id. at 154-55, 731 S.E.2d at 809-10.
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argue that the VMP was constitutional. Instead, it proposes that the
majority mistook the VMP for the APFO. The court's narrow focus
on the few clauses concerning impermissible VMPs prevented it from
fully considering the non-VMP provisions of the APFO.8 9 As a result,
the court failed to apply its statutory framework to an analysis of the
non-VMP provisions.

This Part supplies that missing analysis. Section A explains that
severance of the VMP provision is appropriate, and that it should be
applied first in order for the analysis to properly focus on
authorization of the non-VMP provisions. Section B applies the
court's statutory framework to the non-VMP provisions, arguing that
the enabling statutes expressly authorize those provisions as zoning
regulations. Alternatively, Section C contends that the non-VMP
provisions were impliedly authorized because they substantially
complied with requirements for development moratoria and thereby
represented "reasonably expedient" means of providing for public
schools. As such, the statutory construction rule should have operated
to include them within the scope of the County's zoning authority.
Section D adds that judicial deference is especially necessary where
the County applies local knowledge to solve local issues.

A. Severance of the VMP Provision
If a court finds that a portion of a statute or ordinance is invalid,

then it either may strike down the entire law or sever the
impermissible portion, allowing the remainder to stand.90 The choice
depends on whether the remaining portion of the legislation can stand
independently and whether the legislative body would have enacted
the remainder of the legislation without the offending portion.9' To
determine the independence of the remaining portion, courts
consider the degree of interconnectedness among the provisions and
the impact that severance will have on future application of the
legislation. 92 Courts may determine legislative intent through
severability clauses, which indicate that the enacting body intended to
provide for severance of unconstitutional provisions within an

89. See id. at 179, 731 S.E.2d at 824-25 (Hudson, J., dissenting) ("As noted in Section
I regarding severance, the majority does not at any point substantively address the nearly
twenty pages of Cabarrus County's APFO that do not involve VMPs.").

90. Jackson v. Guilford Cnty. Bd. of Adjustment, 275 N.C. 155, 168, 166 S.E.2d 78, 87
(1969) ("When the statute,... [can] be given effect had the invalid portion never been
included, it will be given such effect if it is apparent that the legislative body, had it known
of the invalidity of the one portion, would have enacted the remainder alone.").

91. See id.
92. See id.
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ordinance while allowing the remainder of the ordinance to be
enforced independently.93 Once a portion of a law has been deemed
invalid, the court should complete its analysis with an assessment of
the law "as modified by the severance."

The non-VMP provisions of the Cabarrus County APFO
satisfied the first prong because they were capable of standing alone
as independent alternatives to the VMPs. Upon receiving an
application for development, the Board was permitted three options:
approve the application, deny the application, or approve the
application subject to certain conditions. 95 All of the conditions aimed
to mitigate the impacts of development, and each one approached
that goal by imposing distinct demands upon developers. 96 Although
VMPs were the most popular condition, at least some developers
chose to proceed under the non-VMP conditions, 97 which
demonstrated the independent viability of the APFO without VMPs.

The severability clause satisfied the second prong of the
severance test, declaring that "[i]f any portion, clause or sentence of
this ordinance shall be determined to be invalid or unconstitutional,
such declaration of invalidity shall not affect the remaining portions
of this ordinance."98 Here, the Board clearly intended each of its
provisions to operate as independent alternatives to each other.
Therefore, the non-VMP provisions should have been severable from
the unauthorized VMP provision.

93. See id.
94. See, e.g., State v. Webb, 358 N.C. 92, 100, 591 S.E.2d 505, 512 (2004) (finding an

appointment fee unconstitutional and then proceeding to "address the constitutionality of
N.C.G.S. § 7A-455.1, as modified by the severance").

95. CABARRUS COUNTY, N.C., ZONING ORDINANCE ch. 15, § 7 (2007) (repealed
2013).

96. See id.
97. Lanvale Props., LLC v. Cnty. of Cabarrus, 366 N.C. 142, 160, 731 S.E.2d 800, 813

(2012) ("Even though the ordinance allows developers to secure development approval by
other means ... the record indicates that only a few developments have been approved
upon complying with these alternative conditions."); id. at 181 n.19, 731 S.E.2d at 826 n.19
(Hudson, J., dissenting) ("[T]he fact that any developments at all have been approved
without VMPs shows that the VMPs are, in fact, voluntary.").

98. ZONING ORDINANCE ch. 15, § 21(4).
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B. Express Authorization of the Non-VMP Provisions as Zoning
Regulations
After severance of the VMP provision, the analysis should have

shifted to the APFO "as modified by the severance." 99 To be valid,
the modified APFO must have been expressly or impliedly
authorized by the zoning enabling statutes.100 Although the majority
determined that the enabling statutes were unambiguous, it failed to
apply the unambiguous language to the non-VMP provisions of the
APFO. If it had done so, the majority's interpretation of the statutes
should have revealed that the non-VMP provisions were expressly
authorized as zoning regulations serving permissible purposes under
the zoning enabling statutes.

Instead, the majority conflated the VMP provision with the
entire APFO. The majority applied its reading of the unambiguous
enabling statutes only to the VMP provision, finding that its monetary
nature exceeded the permissible scope of zoning regulations.o'0 The
Lanvale Properties majority acknowledged and dismissed the four
non-VMP provisions in a single sentence: "Even though the ordinance
allows developers to secure development approval by other means ...
the record indicates that only a few developments have been
approved upon complying with these alternative conditions."102 The
subordinate conjunction neatly deemphasized the four non-VMP
provisions, but their inclusion within the APFO, their use by even "a
few" developers, and their stand-alone status after severance
warranted consideration of the modified APFO as an expressly
authorized zoning regulation.

An intermediate step comparing the non-VMP provisions to the
contours of the enabling statutes' plain language should have
revealed that the modified APFO clearly fell within the permissible
scope of the County's zoning authority.103 The non-VMP provisions,

99. See State v. Webb, 358 N.C. 92, 100, 591 S.E.2d 505, 512 (2004) (finding an
appointment fee unconstitutional and then proceeding to consider the constitutionality of
the remainder of the statute without the severed provisions).

100. See Lanvale Props., 366 N.C. at 152, 731 S.E.2d at 808.
101. Id. at 161, 731 S.E.2d at 814 ("[T]he County has spent or budgeted over $267

million for school construction since the first APFO was enacted in 1998. Therefore, we
must conclude that the APFO is a carefully crafted revenue generation mechanism that
effectively establishes a 'pay-to-build' system for developers." (emphasis added)).

102. Id. at 160, 731 S.E.2d at 813 (emphasis added).
103. See Roessler, supra note 4, at 269 ("[C]oncluding that a grant of power is

unambiguous does not answer the question of how broadly the grant of power is to be
construed; it only recognizes that the local government has some power to regulate or
govern in a particular field of activity. An additional step, that of broadly construing the
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which called for delaying, phasing, or modifying development
projects, served an appropriate purpose by "promot[ing] the public
health, safety, and general welfare" under section 153A-340(a),'04 and
they were accomplished by means authorized under section 153A-
341: "the efficient and adequate provision of transportation, water,
sewerage, schools, parks, and other public requirements. "105 Indeed,
"conditioning approval of residential development on the existence of
adequate public school capacity" falls squarely within the definition
of a zoning regulation restricting the use of land.'06 A similar non-
monetary regulation tied to school capacity was upheld in Tate
Terrace Realty Investors v. Currituck County,o' where the court
approved a zoning board's decision to deny approval to a residential
development that would have violated a county's zoning regulation
requiring adequate public school facilities prior to construction. 0 s If
the Lanvale Properties majority had properly excluded the VMPs
from its analysis, the court should have found that the non-VMP
provisions of the APFO adhered to the contours of zoning regulations
as authorized by the plain language of sections 153A-340(a) and
153A-341.

C. Implied Authorization of the Non-VMP Provisions as Zoning
Moratoria
An APFO may be expressly or impliedly authorized by the

zoning enabling statutes.109 Whether or not the County possessed
express authority, its implied authority represented an alternative
basis for adopting the non-VMP provisions. First, the court should
have applied the statutory construction rule so as to broadly construe
the zoning enabling statutes.110 If viewed as moratoria,"' the non-
VMP provisions represented reasonably expedient means of

unambiguous grant of power, must next be taken to determine the boundaries of the local
government's power.").

104. N.C. GEN. STAT. § 153A-341 (2013) (emphasis added).
105. Id. (emphasis added).
106. Lanvale Props., 366 N.C. at 178, 731 S.E.2d at 824 (Hudson, J., dissenting).
107. 127 N.C. App. 212, 488 S.E.2d 845 (1997).
108. Id. at 223, 488 S.E.2d at 851 ("[S]ubstantial competent evidence in the record

supported the Board's findings which in turn sustained its conclusion that petitioner's
proposed development 'fail[ed] to meet the provision of Section 1402(2)(e) of the UDO
because it exceeds the county's ability to provide adequate public school facilities.'

109. See Lanvale Props., 366 N.C. at 152, 731 S.E.2d at 808.
110. See infra Part III.C.1.
111. See infra Part III.C.2.



CITE AS 92 N.C. L. REV. ADDENDUM 120 (2014)

134 NORTH CAROLINA LAW REVIEW [Vol. 92

accomplishing valid zoning goals.112 As such, the County possessed
implied authority to adopt the APFO as modified by severance." 3

1. Broad Construction of the Zoning Enabling Statutes
The statutory construction rule delineates the scope of county

authority: "provisions of this Chapter and of local acts shall be
broadly construed and grants of power shall be construed to include
any powers that are reasonably expedient to the exercise of the
power."" 4 There is some debate in Lanvale Properties and other cases
about whether application of the statutory construction rule is
mandatory."' However, under the majority's interpretation of the
rule, the non-VMP provisions should have still required that it apply.
There are two alternative bases for triggering the application of the
statutory construction rule: ambiguous statutory language and
reasonably expedient exercises of zoning power."6 The first basis for
implied authorization was foreclosed by the unambiguous nature of
the enabling statutes. Sections 153A-340(a) and 153A-341 enumerate
well-defined purposes and means for valid zoning regulations, and
when read in combination, the plain language of these statutes is
unambiguous."'

However, the second basis for implied authorization applies
when "its application is necessary to give effect to 'any powers that
are reasonably expedient to [a county's] exercise of the power.' ""'
The non-VMP provisions were reasonably expedient means for "the

112. See infra Part III.C.3.
113. See Lanvale Props., 366 N.C. at 152, 731 S.E.2d at 808.
114. N.C. GEN. STAT. § 153A-4 (2013).
115. See, e.g., Lanvale Props., 366 N.C. at 173, 731 S.E.2d at 821 (Hudson, J.,

dissenting); Homebuilders Ass'n of Charlotte, Inc. v. City of Charlotte, 336 N.C. 37, 43-44,
442 S.E.2d 45, 50 (1994); River Birch Assocs. v. City of Raleigh, 326 N.C. 100, 109, 388
S.E.2d 538, 543 (1990); Grace Baptist Church v. City of Oxford, 320 N.C. 439, 443, 358
S.E.2d 372, 374 (1987); Smith v. Keator, 285 N.C. 530, 534, 206 S.E.2d 203, 205-06 (1974);
Town of W. Jefferson v. Edwards, 74 N.C. App. 377, 385, 329 S.E.2d 407, 412-13 (1985);
City of Durham v. Herndon, 61 N.C. App. 275, 278, 300 S.E.2d 460, 462 (1983). Several of
these cases cite to section 160A-4; this is because sections 153A-4 and 160A-4 are parallel
provisions directing that the powers of counties and cities, respectively, be construed
broadly. See §§ 153A-4, 160A-4; supra note 26.

116. See BellSouth Telecomms. Inc. v. City of Laurinburg, 168 N.C. App. 75, 82 83,
606 S.E.2d 721, 726 (2005).

117. Lanvale Props., 366 N.C. at 156, 731 S.E.2d at 810 ("[T]he plain language of
sections 153A-340(a) and 153A-341 provides clear guidance to counties regarding the
extent of their zoning powers. Accordingly, sections 153A-4 and 153A-124 simply cannot
be employed to give authority to county ordinances that do not fit within the parameters
set forth in the enabling statutes.").

118. Id. at 155, 731 S.E.2d at 810 (quoting § 153A-4).
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efficient and adequate provision of . . . schools"" 9 by way of
moratoria impliedly authorized under the County's zoning power.
Reasonably expedient means are those implied powers that offer "a
suitable means of achieving a purpose that the local government is
authorized to pursue."120  And in assessing local ordinances'
reasonable expediency, courts generally defer to legislators: "[W]hen
the reasonableness of an ordinance is debatable, judicial discretion
gives way to legislative judgment."121

2. The Non-VMP Provisions as Moratoria
Applying zoning regulations and subdivision ordinances

sometimes requires the use of moratoria, which impose short-term
halts on developments or plan approvals. 2 2 To be valid, development
moratoria must identify and address the following issues: (1) the
conditions necessitating the moratorium and the insufficiency of
alternative measures; (2) the development proposals subject to the
moratorium; (3) the termination date of the moratorium; and (4) the
plan for resolving the conditions leading to the imposition of the
moratorium.123  Additionally, a moratorium's duration must be
"reasonable in light of the specific conditions that warrant [its]
imposition" and it "may not exceed the period of time necessary to
... resolve such conditions. "124 Courts have approved North Carolina
moratoria used to delay developments likely to exceed the capacity of
a municipality's public facilities. 25

Few states possess enabling statutes explicitly authorizing
APFOs,2 6 So "such authority is often found implicitly through

119. § 153A-341.
120. Roessler, supra note 4, at 263.
121. Goodman Toyota, Inc. v. City of Raleigh, 63 N.C. App. 660, 664, 306 S.E.2d 192,

194-95 (1983) ("[A]ny exercise by a municipality of its police power is presumed valid,
and when the reasonableness of an ordinance is debatable, judicial discretion gives way to
legislative judgment. Consequently, the party challenging the regulation has the burden of
showing its unreasonableness.").

122. § 153A-340(h).
123. Id.
124. Id.
125. See McCauley v. City of Jacksonville, No. 89-1766, 1990 WL 77105, at *2 (4th Cir.

May 22, 1990); Vulcan Materials v. Iredell Cnty., 103 N.C. App. 779, 782, 407 S.E.2d 283,
286 (1991) (concluding that "a moratorium on the issuance of building permits pending
zoning ... [was] within the purview of Article 18," but declaring the moratorium at issue
invalid for other reasons).

126. White & Paster, supra note 3, at 762 ("Only Maryland has specific APFO enabling
legislation, though Florida, Vermont, and Washington mandate concurrency at the state
level .... New Hampshire's legislation allows development-timing ordinances subject to
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traditional zoning or subdivision legislation."127 In North Carolina,
compliant moratoria are authorized as an exercise of counties' zoning
authority. 2 8 Provisions constructively complying with requirements
for moratoria and operating in pursuit of valid zoning goals should be
recognized under the less demanding standard of "reasonably
expedient." The APFO, without the VMPs, represented an exercise
of the County's zoning power that was a reasonably expedient means
for "the efficient and adequate provision of . . . schools."12 9 On this
point, the Lanvale Properties majority's conflation of the VMPs with
the broader APFO was most obvious. The majority narrowly focused
on the unreasonable cost of VMPs, limiting its analysis to a footnote:
"[T]he Board's actions ... to increase the VMP for single family units
by 1,600 percent . .. were anything but reasonable."' 30

On the same issue, the dissent advanced a nuanced linguistic
interpretation of reasonable expediency to justify the increased VMP
dollar amounts.' 3' But both the majority and the dissent overly
focused on the VMPs. If severance were properly applied, the court
should have evaluated the non-VMP provisions to determine whether
they constituted "reasonably expedient" means for accomplishing
valid zoning goals authorized by the enabling statutes.

Counties and municipalities frequently employ moratoria as
means to regulate new developments. 3 2 The temporary delays
imposed by development moratoria address a variety of issues,
including problems arising from inadequate public facilities.'33 For
example, "[p]hasing controls allow the municipality to phase growth
so that municipal services will not be overloaded."'3 4 Here, the
APFO's non-VMP provisions represented reasonably expedient

preparation of a master plan and CIP [capital improvements program]." (footnotes
omitted)).

127. Id. at 762-64 & n.35 (citing Golden v. Planning Bd. of Ramapo, 285 N.E.2d 291,
304 (1972)).

128. § 153A-340(h).
129. § 153A-341.
130. Lanvale Props., LLC v. Cnty. of Cabarrus, 366 N.C. 142, 155 n.8, 731 S.E.2d 800,

810 n.8 (2012).
131. Id. at 174 n.15, 731 S.E.2d at 821 n.15 (Hudson, J., dissenting).
132. BRIAN W. BLAESSER & ALAN C. WEINSTEIN, FEDERAL LAND USE LAW &

LITIGATION § 2:20 (2012).
133. DANIEL R. MANDELKER, LAND USE LAW § 6.06 (4th ed. 1997); see Roskie &

Custer, supra note 20, at 354 n.59 ("A development moratorium usually involves a short-
term halt to development while a local government drafts new regulations to address a
pressing development problem." (citing MANDELKER, supra)).

134. BLAESSER &WEINSTEIN, supra note 132, at § 2:20.
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means for achieving the permissible goals of a zoning ordinance,'35

namely the provision of adequate school facilities. 3 6

The non-VMP provisions of the County's APFO substantially
satisfied the criteria for moratorial3 and as such they constituted a
reasonably expedient means of zoning. The APFO met the first
criterion of moratoria, which requires a discussion of the underlying
problem and its potential solutions. The APFO explained that "[t]his
Section . .. [e]nsures that no applications for development approval
are approved that would cause a reduction in the levels of service for
any Public Facilities."' 38 Having identified the issue, the non-VMP
provisions embodied an array of alternative solutions, each approving
developments contingent upon different conditions: deferring
approval for a maximum of five years or until sufficient student
capacity becomes available, phasing construction in increments
coinciding with available capacity, or reducing density of the
development in relation to present capacity. 3 9

The APFO satisfied the second requirement for valid moratoria
by identifying those developments to which it applied. It outlined the
"types of uses and permits" covered,'40 defined the relevant
geographic impact area,1' enumerated the criteria considered by the
Board, 4 2 and even addressed retroactivity concerns regarding
proposals submitted before the adoption of the APFO.'43 The third
requirement for valid moratoria, "[a]n express date for
termination"'4 4 and the other limitations on duration,1' were met
constructively. The APFO distinguished between permanent bans on
development and temporary moratoria: section 15-7(2) provided for
an outright denial of the development application while section 15-

135. Id.
136. N.C. GEN. STAT. § 153A-341 (2013).
137. Moratoria must identify and address four issues: (1) the conditions necessitating

the moratorium and the insufficiency of alternative measures, (2) the development
proposals subject to the moratorium, (3) the termination date of the moratorium, and (4)
the plan for resolving the conditions leading to the imposition of the moratorium. Id.
§ 153A-340(h).

138. CABARRUS COUNTY, N.C., ZONING ORDINANCE ch. 15, § 1 (2007) (repealed
2013).

139. Id. §§ 7, 9.
140. Id. §§ 2, 4.
141. Id. §§ 3,9.
142. Id. §§ 6, 7.
143. Id. § 21.
144. N.C. GEN. STAT. § 153A-340(h)(3) (2013).
145. Id. (requiring that the duration of moratoria be "reasonable in light of the specific

conditions that warrant [its] imposition" and that "it may not exceed the period of time
necessary to... resolve such conditions").
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7(3) conditioned approval upon satisfaction of conditions contained
within the non-VMP provisions. 4 6 The APFO contemplated the non-
VMP provisions as temporary conditions conducive to later
development. Indeed, the APFO's purpose was to "[e]nsure[] that
adequate Public Facilities . . . are available concurrent with the
impacts of such [new] development ... [and] encourage[]
development in areas where public services are available." 47 To
achieve these goals, the APFO provided for the calculation of current
school capacity and future school capacity, taking into account any
plans for future growth. 4 8 "If future available capacity is equal to or
greater than the projected enrollment that will be produced by the
proposed development ... the development may be approved with
conditions . . . ."'49

The first non-VMP provision, deferral, would have lasted no
more than five years, and the moratorium would have terminated on
the date that "adequate capacity exists to accommodate the
enrollment projected ... by the proposed development .... "' The
second non-VMP provision, phasing, would have imposed a series of
moratoria, each of which would have terminated on dates established
by one of two formulae.'"' Each time planned future capacity
increased, moratoria would have been lifted in order to allow an
additional phase of development to begin.5 2 The third non-VMP
provision, reducing density, would have permitted approval as soon
as the developer modified its plan to reflect the current available
school capacity.'53 All three non-VMP provisions would have been of
a reasonable duration because their termination dates would have
been linked directly to the conditions warranting their imposition,
namely adequate school capacity.

Finally, the APFO satisfied the fourth criterion's requirement
that moratoria include a plan for addressing underlying problems.
Section 15-7 described "[w]hat conditions will apply to . .. [the
development's] application if facilities are inadequate,"'154 and it

146. ZONING ORDINANCE ch. 15, § 7 (2)-(3).
147. Id. § 1.
148. See id. § 9(2).
149. Id. § 9(4).
150. Id. § 9(3).
151. See id. § 9(2).
152. See id. § 9(4).
153. See id. § 9(3).
154. Id. § 2.
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offered the non-VMP provisions as "conditions that reduce or
mitigate the impacts of the proposed development."'

3. The Non-VMP Provisions as "Reasonably Expedient"
The non-VMP provisions were clearly within the range of the

Board's permissible judgment. Even the power to impose minor
monetary payments-which is far more disputed than the power to
impose non-monetary conditions'5 6-may be found reasonably
expedient if it is closely tailored to a permissible zoning goal. For
example, in Homebuilders Ass'n of Charlotte v. City of Charlotte,'
the Supreme Court of North Carolina found that charging
administrative fees for document review was a reasonably expedient
means of exercising the city's.. zoning authority.159 Moratoria are
different from impermissible monetary conditions, such as those
struck down in Union Land Owners Ass'n v. County of Union.'60

Moratoria fall well within the range of reasonably expedient means
because they accomplish the same zoning goals without imposing any
monetary conditions. The non-VMP provisions of the APFO caused
residential developers' interests to align with the County's interest in
adequate public school capacity.' 6' Such non-monetary incentives
represent a less extreme form of those upheld in Maready v. City of
Winston-Salem, 62 in which the Supreme Court of North Carolina
decided that "cities and counties . . . [may] determine when economic

155. Id. § 7.
156. See, e.g., Ward v. Inscoe, 166 N.C. App. 586, 588, 603 S.E.2d 393, 395 (2004)

(granting approval of a special permit, per a unified development ordinance, contingent
upon the developer "planting buffer hedges ... [and] involving neighborhood residents in
decisions concerning permanent sidewalks and steps"); Hopkins v. Nash Cnty., 149 N.C.
App. 446, 450, 560 S.E.2d 592, 595 (2002) (denying approval based on applicant's failure to
align the proposal with surrounding environment according to factors contained within a
unified development ordinance).

157. 336 N.C. 37, 442 S.E.2d 45 (1994).
158. Section 160A-383 delegates zoning authority from the General Assembly to

municipalities paralleling section 153A-341's similar delegation to counties. See supra note
26.

159. Homebuilders Ass'n of Charlotte, 366 N.C. at 38-39, 47, 442 S.E.2d at 47, 52; see
Durham Land Owners Ass'n v. Cnty. of Durham, 177 N.C. App. 629, 636 37, 630 S.E.2d
200, 205 (2006).

160. 201 N.C. App. 374, 381, 689 S.E.2d 504, 508 (2009) (finding that counties may not
employ their zoning authority "to shift impermissibly a portion of the burden for funding
school construction onto developers seeking approval for new developments").

161. Roskie & Custer, supra note 20, at 346-47 (2007) ("APFOs reverse the normal
pattern of land development ... because they force developers to react to local
governments' capital improvements planning." (citation omitted) (internal quotation
marks omitted)).

162. 342 N.C. 708, 467 S.E.2d 615 (1996).
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development incentives will aid and encourage the location of
manufacturing enterprises and increase the population . . . ."16 Just as
attracting successful businesses to a county may achieve the
permissible purpose of serving "the general welfare," so too should
aligning developers' interests with the County's interest in adequate
public school facilities.

Precedent supports a distinction between the valid zoning goals
of the non-VMP provisions and the impermissible VMPs. Delaying
residential developments in order to regulate their impact on public
school capacity conforms to the enabling statutes' requirement that
"regulations shall be made with reasonable consideration to
expansion and development of any cities within the county, so as to
provide for their orderly growth and development."'6 4 In Tate Terrace
Realty Investors v. Currituck County,'6 5 the North Carolina Court of
Appeals held that a county could deny a development application due
to school capacity concerns.'66 The moratoria imposed by the non-
VMP provisions of the APFO sought similar goals and were even less
severe because they imposed temporary delays linked to school
capacity-not permanent rejections. Sans VMPs, the APFO could be
distinguished from the invalid APFO in Union Land Owners because
it did not impermissibly shift the burden of funding school
construction from the county to developers.'67 The Lanvale Properties
majority's primary objection, "that the APFO's revenue generation
characteristics conflict with our State's current approach to funding
public education,"168 should have been solved by the removal of the
VMPs. This case was unlike Bowers v. City of High Point6 9 because
the General Assembly has not mandated an exclusive method for
counties' regulation of school capacity,'70 instead leaving it broadly

163. Id. at 729, 467 S.E.2d at 628.
164. N.C. GEN. STAT. § 153A-341 (2013).
165. 127 N.C. App. 212, 488 S.E.2d 845 (1997).
166. Id. at 222-23, 488 S.E.2d at 851.
167. See Union Land Owners Ass'n v. Cnty. of Union, 201 N.C. App. 374, 381, 689

S.E.2d 504, 508 (2009).
168. Lanvale Props., LLC v. Cnty. of Cabarrus, 366 N.C. 142, 162, 731 S.E.2d 800, 814

(2012).
169. 339 N.C. 413, 451 S.E.2d 284 (1994).
170. See id. at 419, 451 S.E.2d at 288-89 ("The statute, which explicitly makes local

government responsible for certain aspects of administering the separation allowance but
does not explicitly make local government responsible for determining the amount of the
allowance, is strong evidence that the legislature did not intend local governments to have
that responsibility.... That the legislature did not explicitly give local government the
discretion to determine the 'base rate of compensation' shows, we conclude, that it did not
intend local governments to have that discretion.").
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within their discretion to arrange for the efficient and adequate
provision of public schools.'

In addition to being closely tailored to accomplish a valid zoning
goal, the non-VMP provisions of the APFO were "reasonably
expedient" by virtue of their narrowness and voluntariness. The
APFO did not apply to all development proposals, only to residential
developments such as townhouses, apartments, and mobile homes.17 2

Furthermore, the APFO applied only to those residential
developments that would have an impact on public school enrollment,
thereby allowing other residential developments to proceed under the
usual approval procedure.'7 3 Those few developers subject to the
APFO were provided with a range of negotiable options by way of
the non-VMP provisions. While the APFO was in effect, some
developers chose VMPs while others pursued approval subject to the
non-VMP conditions.'7 4 The APFO facilitated a flexible approach to
each development by authorizing applicants to propose their own
mitigation measures,"' including combinations of non-VMP
provisions'7 6 and "any other reasonable conditions" that mitigated a
development's impact on school capacity."' Municipal ordinances are
entitled to a presumption of validity, and close questions call for an
interpretation resulting in a finding of constitutionality."' Here, the
APFO's substantial compliance with moratoria requirements, its
pursuit of a valid zoning objective, and its narrowly tailored scope
demonstrated that-without the VMPs-it was a "reasonably
expedient" exercise of power pursuant to the County's zoning
authority.

As such, the rule of broad statutory construction in section 153A-
4 should have applied. Properly applied, the statutory construction
rule would broadly construe the zoning enabling statutes to authorize
the non-VMP provisions as "an unremarkable exercise of the powers

171. See N.C. GEN. STAT. § 153A-341 (2013).
172. CABARRUS COUNTY, N.C., ZONING ORDINANCE ch. 15, § 4(1) (2007) (repealed

2013); Lanvale Props., 366 N.C. at 146 n.2, 731 S.E.2d at 805 n.2.
173. ZONING ORDINANCE ch. 15, § 4(2); Lanvale Props., 366 N.C. at 146 n.2, 731

S.E.2d at 805 n.2.
174. Lanvale Props., 366 N.C. at 160, 731 S.E.2d at 813.
175. ZONING ORDINANCE ch. 15, § 8.
176. Id. § 7(3) ("Conditions may include a combination of the following....").
177. Id. § 7(3)(f).
178. See Smith v. Keator, 285 N.C. 530, 534, 206 S.E.2d 203, 206 (1974) ("At the

threshold of our consideration of the questions here presented[,] we note the well-
recognized rule that where a statute or ordinance is susceptible to two interpretations-
one constitutional and one unconstitutional-the Court should adopt the interpretation
resulting in a finding of constitutionality.").
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granted to counties under Chapter 153A." 7 9 The Lanvale Properties
majority reached a contrary conclusion because it failed to sever the
VMP provision, which led to a narrow focus on the impermissible
VMPs that precluded the majority from properly evaluating counties'
express and implied authority over the remaining non-VMP
provisions.

4. Reconciling the Non-VMP Provisions with Recent Changes in
Moratoria

A final objection to the non-VMP provisions emerged after the
court decided Lanvale Properties. In 2011, the North Carolina
General Assembly modified its grant of moratoria power to
counties.so Prior to June 2011, section 153A-340 read as follows:
"counties may adopt temporary moratoria on any county
development approval required by law."'"' However, land developers,
contractors, and realtors lobbied against the provision, 8 2 arguing that
it provided local governments with "a 'time out' in order to formulate
and adopt new or amended plans and ordinances when faced with an
unforeseen development type, or development of a scale not
previously envisioned."'8 3 The result was an amendment to section
153A-340, which as amended reads as follows: "counties may adopt
temporary moratoria on any ... county development approval
required by law, except for the purpose of developing and adopting
new or amended plans or ordinances as to residential uses. "184
However, "[m]oratoria ... may still be applied to residential uses if
the purpose of adoption is other than to allow time for plans or
ordinances to be prepared and adopted."'8 5 While this new limitation
may bar the use of moratoria to buy time for new zoning ordinances,

179. Lanvale Props., 366 N.C. at 170, 731 S.E.2d at 819 (Hudson, J., dissenting).
180. Act effective June 24, 2011, ch. 153A, sec. 1, § 340(h), 2011 N.C. Sess. Laws 1085.
181. N.C. GEN. STAT. 153A-340(h) (2009), amended by N.C. GEN. STAT. 153A-340(h)

(2011).
182. RICHARD DUCKER, UNIV. OF N.C. SCH. OF GOV'T, 2011 NORTH CAROLINA

COMMUNITY PLANNING AND DEVELOPMENT LEGISLATION: SELECTED ACTS 4 (July 18,
2011), available at http://www.dailybulletin.unc.edu/community-planning dev law
summary.

183. Memorandum from Paul Meyer, Chief Legislative Counsel, NC League of
Municipalities, to Managers, Administrators, Clerks, Attorneys, and Planners 1 (Aug. 4,
2011) available at http://www.nclm.org/SiteCollectionDocuments/Legislative/2011%20
Legislative %20Memos/2011%20-- %20Significant%20Land%20Use %20Changes.pdf.

184. N.C. GEN. STAT. 153A-340(h) (2013).
185. Richard W. Ducker & David W. Owens, 2011 and 2012 North Carolina Planning

and Development-Related Legislation, U. N.C. SCH. GOV'T (Sept. 24, 2012),
www.sog.unc.edu/node/2630.



CITE AS 92 N.C. L. REV. ADDENDUM 120 (2014)

2014] LANVALE PROPERTIES 143

it does not affect APFOs, such as Cabarrus County's, which were
adopted prior to development applications and in fact contemplated
the type and scale of future developments. On these facts, the non-
VMP provisions of the APFO should have been authorized as valid
moratoria applied to subsequent residential development
applications.

D. Deference to Local Governments' Local Knowledge and
Authority
By curtailing the County's authority to adopt the non-VMP

provisions, the court foreclosed a local solution to a local problem.
The Lanvale Properties majority acknowledged "the difficulty that
county governments currently face as they try to meet their statutory
obligation to provide adequate public school facilities"' 86 and noted
that "the General Assembly has not addressed this precise issue to
date.""' This leaves local governments in the lurch as they seek to
address overcrowding on their own. Therefore, courts should exercise
restraint in adjudicating APFOs when the ordinances contain
independent component parts that represent different means of
accomplishing a valid zoning goal like providing public school
facilities. The dissent observed that "[t]he history of the Supreme
Court of North Carolina has been one of judicial restraint."' Finding
a middle ground by severing the impermissible VMPs and upholding
the duly authorized non-VMP provisions would continue that
tradition.

Restraint is particularly apt in light of local governments' unique
knowledge of and authority over local issues affecting their
communities. 8 9 The Supreme Court of North Carolina has noted that
"[i]t is a well established principle of law that a legislative body may
refer to local authorities questions pertaining to their particular
localities for action thereupon, on the theory that local authorities are
better advised as to local questions."'9 This is an exception to the

186. Lanvale Props., LLC v. Cnty. of Cabarrus, 366 N.C. 142, 163, 731 S.E.2d 800, 815
(2012).

187. Id.
188. Id. at 171, 731 S.E.2d at 820 (Hudson, J., dissenting) (quoting State v. Waddell,

282 N.C. 431, 476, 194 S.E.2d 19, 48 (1973) (Sharp, J., concurring in part and dissenting in
part)).

189. Roessler, supra note 4, at 272 (titling a section, "Local Governments Are Local
Experts").

190. Id. at 272 (quoting Efird v. Bd. of Comm'rs for Forsyth Cnty., 219 N.C. 96, 103,
912 S.E.2d 889, 893 (N.C. 1941)).
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general non-delegation rule' 9' preventing divestment of legislative
powers vested in the General Assembly by the North Carolina
Constitution.192 The exception extends to local governments,193 and it
has been applied to "confer upon county boards of commissioners
power to adopt zoning ordinances otherwise valid."' 94 Deference to
local zoning authority has allowed for greater flexibility in North
Carolina zoning law, such as conditional zoning.' 95 APFOs are similar
to conditional zoning in that both are "accompanied by certain
conditions or use limitations," while "offer[ing] a reasonable use for
the property but also solv[ing] a land-use relationship problem."'96

Such deference has been applied to support the zoning authority of
local boards of county commissioners where that authority is based
on the remaining portion of a partially severed ordinance.' 97 For
example, the Supreme Court of North Carolina affirmed a zoning
decision by the Board of Guilford County Commissioners even where
other portions of the ordinance were held impermissible and
severed.' 98 Similarly in Lanvale Properties, the non-VMP provisions
of the APFO were carefully designed and intentionally included;
striking down those provisions simply by virtue of their inclusion
alongside the impermissible VMPs "deprived [the County] of an
innovative but statutorily authorized tool to help meet [its]
constitutional obligations regarding education."199

The court's refusal to apply the statutory construction rule
threatens counties' authority over local issues beyond APFOs. The
rule represents the General Assembly's intent that all provisions
pertaining to county governance "be read broadly to effectuate the
goals of the General Assembly in granting numerous powers to local

191. See N.C. CONST. art. II, § 1; Roessler, supra note 4, at 272 n.176.
192. See Jackson v. Guilford Cnty. Bd. of Adjustment, 275 N.C. 155, 162, 166 S.E.2d 78,

83 (1969).
193. See id. ("This Court has held that this exception to the doctrine of non-delegation

... extends, as to other types of local matters, to a like delegation to counties and other
units established by the General Assembly for local government.").

194. Id. at 163, 166 S.E.2d at 83.
195. See Chrismon v. Guilford Cnty., 322 N.C. 611, 618, 370 S.E.2d 579, 584 (1988) ("It

is indeed generally agreed among commentators that, because it permits a given local
authority greater flexibility in balancing conflicting demands, the practice of conditional
use zoning is exceedingly valuable.").

196. STEPHEN E. DAVENPORT & PHILIP P. GREEN, JR., SPECIAL USE AND
CONDITIONAL USE DISTRICTS: A WAY TO IMPOSE MORE SPECIFIC ZONING CONTROLS
13 (1980).

197. Jackson, 275 N.C. at 168, 166 S.E.2d at 87.
198. Id.
199. Lanvale Props., LLC v. Cnty. of Cabarrus, 366 N.C. at 184, 731 S.E.2d at 828

(Hudson, J., dissenting).
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governments." 200 Once a local government properly enacts local
legislation, its underlying policy is not a proper subject of review.
But Lanvale Properties marks the second time that the court has
avoided the rule's interpretive mandate,202 and it increases existing
confusion about the rule's application.203 Limiting local authority ties
the hands of county governments in more ways than one: "as
population, wealth and refinement advance, public decency, comfort
and convenience require the exercise of those reserved powers of the
charter to make all such necessary ordinances, rules and orders . . . to
the advantage, improvement and good government of the town. "204
The court's failure to apply the statutory construction rule defies
legislative intent20 5 and deprives counties of authority necessary to
address new local issues as they arise.206

CONCLUSION

In delineating the foundation and scope of counties' zoning
authority, the majority in Lanvale Properties found that it did not
extend to VMPs. But it should not follow that the entirety of every
ordinance containing a VMP is unauthorized. Severance should have
been the proper starting point for the analysis of a multipart APFO.
By focusing too narrowly on the impermissibility of VMPs, the court
failed to fully consider possible statutory bases for authorization of
the non-VMP provisions. If it had, the court should have found that
those provisions were expressly authorized by the plain language of
the statutes enabling the County's zoning authority. Alternatively, the
court should have considered the County's implied authority to adopt
the non-VMP provisions. Such analysis should have revealed that the
non-VMP provisions were substantially similar to temporary
moratoria, which are clearly authorized by the County's zoning
authority. Therefore the non-VMP provisions should have been

200. Id. at 172, 731 S.E.2d at 820.
201. Roessler, supra note 4, at 271 ("This is a long-standing principle in North

Carolina, and one that is applied to local policymakers just as it is applied to state
lawmakers." (footnotes omitted)).

202. Lanvale Props., 366 N.C. at 173 n.14, 733 S.E.2d at 821 n.14 (citing Smith Chapel
Baptist Church v. City of Durham, 350 N.C. 805, 811, 517 S.E.2d 874, 878 (1999)).

203. Roessler, supra note 4, at 266 (describing how "North Carolina's appellate courts
have sometimes undercut the command of broad construction" due to a "cramped
interpretation" transforming "the rule into an exception to the rule").

204. Smith v. City of New Bern, 70 N.C. 11, 12 (1874) (interpreting the intent
motivating Dillion's Rule, a precursor to section 153A).

205. See Lanvale Props., 366 N.C. at 172 73, 731 S.E.2d at 820-21.
206. See Roessler, supra note 4, at 272-73.
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impliedly authorized as powers reasonably expedient to accomplish a
valid zoning goal: "the efficient and adequate provision of ...
schools." 207
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