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The North Carolina Street Gang Nuisance Abatement Act:
Unconstitutionally Criminalizing the Presence of Gang
Members in North Carolina*

INTRODUCTION

We should never easily accept the sacrifice of our civil liberties
for the sake of a "greater good." Indeed, Americans have
traditionally held this to be true. An old adage reminds us that one
must carefully consider giving up an "essential Liberty, to purchase a
little temporary Safety."' Nonetheless, state and local governments
increasingly seek to curb gang violence in large cities through
sweeping legislation that sacrifices individual freedoms.2 Is legislation
that violates the constitutional rights of a few alleged gang members
justified by promises to reduce violence and crime?3 This Recent
Development argues that in the case of the North Carolina Gang
Abatement Act, it is not. The government is not justified in
egregiously violating the First Amendment rights of alleged gang
members in an attempt to rid a city of gang activity by stripping gang
members of their associational rights. Even the desirable goal of
squelching gang activity does not justify violating gang members'
individual rights.

Although reports of gang activity have decreased since the mid-
1990s, gang activity remains ever present in America's biggest cities.4
Further, compared to its predecessors, this new generation of gangs

* © 2016 Preetha L. Suresh.
1. Benjamin Franklin, Pennsylvania Assembly: Reply to the Governor, PAPERS

BENJAMIN FRANKLIN, http://franklinpapers.org/franklin/framedVolumes.jsp?vol 6&page
238a [https://perma.cc/NJH4-USEF (staff-uploaded archive)] (speech dated November 11,

1755). Some scholars have understood Benjamin Franklin's words to mean that we should
not make "foolish tradeoffs" by giving up fundamental rights for peace of mind. E.g., Eugene
Volokh, Liberty, Safety, and Benjamin Franklin, WASH. POST (Nov. 11, 2013), http://www
.washingtonpost.conm/news/volokh-conspiracy/wp/2014/11/11/liberty-safety-and-benjamin-
franklin/ [http://perma.cc/D4BR-8KA9].

2. See infra notes 56-63 and accompanying text.
3. See Utilitarian-Deterrence Theory, BLACK'S LAW DICTIONARY (10th ed. 2014)

("The legal theory that a person should be punished only if the punishment benefits
society that is, only if the punishment would help to deter future harmful conduct.").

4. ARLEN EGLEY, JR. & JAMES C. HOWELL, U.S. DEP'T OF JUSTICE, HIGHLIGHTS
OF THE 2011 NATIONAL YOUTH GANG SURVEY 2 (2013), http://www.ojjdp.gov/pubs
/242884.pdf [http://perma.ccV4N8-96J7]. For a more detailed discussion of gang activity,
see infra notes 25 34 and accompanying text.
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has even more tools, like social media, at its disposal.5 The Internet
enables gangs to recruit younger members at faster rates and provides
gangs with a forum to instigate criminal activity online.6 By using
technologies such as Facebook and Twitter to broadcast their
messages and crimes, gangs become even more dangerous than in the
past.'

Because the reality of gang violence has become increasingly
prevalent in our society, Americans have become more willing to
sacrifice civil liberties for the sake of safety. Increased knowledge of
the threat gangs pose has changed society's mindset; indeed, as one
antigang activist put it, "[w]hen you are at war, the rules of
engagement are different." 9 Though youth outreach programs are the
most successful way to prevent gang recruitment, 0 these programs
require long-term commitments to make cognizable differences." In
the meantime, law enforcement agencies around the country have
created specialized gang units to suppress gang activity, the majority
of which collect and maintain intelligence on gang activity. 12

To further such law enforcement efforts, the North Carolina
General Assembly, with substantial support from the North Carolina

5. See Ben Austen, Public Enemies: Social Media Is Fueling Gang Wars in Chicago,
WIRED (Sept. 17, 2013, 6:30 AM), http://www.wired.com/2013/09/gangs-of-social-media
/all/ [http://perma.cc/Q4T5-LA6T].

6. See id.
7. Id.
8. See Steve Inskeep, Chicago's Gang Violence Limits Kids Mobility, NPR (Aug. 29,

2014), http://www.npr.org/2014/08/29/344193388/chicago-s-gang-violence-limits-kids-mobility
[http://perma.cc/6XMY-XTWP] ("[T]here's a flipside to that because if the police presence is
keeping the murders down, then I'm willing to kind of sacrifice some of those civil liberties,
just to keep some of those kids and things safe.").

9. Id.
10. See generally JAMES C. HOWELL, U.S. DEP'T OF JUSTICE, GANG PREVENTION: AN

OVERVIEW OF RESEARCH AND PROGRAMS (Dec. 2010), https://www.ncjrs.gov/pdffilesl
/ojjdp/231116.pdf [http://perma.cc/M77F-TBA4] (noting that young people join gangs for
many reasons including friendship and respect and that the most effective method of
preventing youth gang recruitment is to encourage community support); OFFICE OF
JUVENILE JUSTICE & DELINQUENCY PREVENTION, U.S. DEP'T OF JUSTICE, BEST
PRACTICES TO ADDRESS COMMUNITY GANG PROBLEMS 2 (2007), https://www.ncjrs.gov
/pdffilesl/ojjdp/222799.pdf [http://perma.cc/SR8G-22GV]; Paige Freiheit, Shannon
Montague & Lindsey Wiggington, A Critical Look at the D.A.R.E. Program and Effective
Youth Programs, EDGE (June 4, 1999), https://web.stanford.edu/class/e297c/poverty
prejudice/ganginterv/criticallook.htm [http://perma.cc/PK8V-6HUQ].

11. OFFICE OF JUVENILE JUSTICE & DELINQUENCY PREVENTION, supra note 10, at
29.

12. EGLEY & HOWELL, supra note 4, at 3. Seventy-eight percent of such units collect
and maintain intelligence on local gang activities, often by means of advanced technology
such as computer databases that can be shared among multiple law enforcement agencies.
Id.



94 N.C. L. REV. ADD. 44 (2016)

46 NORTH CAROLINA LAW REVIEW [Vol. 94

Sheriff's Association, 3 passed the North Carolina Street Gang
Nuisance Abatement Act. 4 The Act was designed to help law
enforcement combat organized gang activity by providing a vehicle
for municipalities to sue and enjoin gang members. 5 The City of
Charlotte and the Charlotte-Mecklenburg Police Department (the
"Charlotte Police Department" or "CMPD") first used the Act to
enjoin a gang known as the Hidden Valley Kings (the "HVK"), a
once-notorious gang in northeast Charlotte. 6 The injunction
prevented alleged HVK members from associating with one another
in public and private.7 It also prevented the gang members from
possessing drugs and weapons and from intimidating or recruiting any
person.8 On appeal, the North Carolina Court of Appeals upheld the
injunction on a procedural basis without reaching the merits.' 9 Had
the court analyzed the constitutionality of the Charlotte injunction, it
should have found the injunction to be an unconstitutional violation
of the defendants' First Amendment rights.

This Recent Development argues that the Charlotte injunction's
wide geographic bounds and proscription of innocent associational
activities likely violated the HVK's associational rights because the
injunction was not sufficiently tailored to the government's interest in
public safety. 2 Analysis proceeds in three parts. Part I briefly

13. See infra Section I.C.
14. North Carolina Street Gang Nuisance Abatement Act, ch. 28, 2012 N.C. Sess.

Laws 108 (2011) (codified at N.C. GEN. STAT. §§ 14-50.41 to .43 (2014)); see infra Section
I.D.

15. See infra Section I.C.
16. State ex rel. City of Charlotte v. Hidden Valley Kings, 234 N.C. App. 394, 395 97,

759 S.E.2d 693, 694 95 (2014).
17. Id. at 395 97, 759 S.E.2d at 695.
18. 1. at 396, 759 S.E.2d at 695.
19. See generally id. (deciding the case on a procedural issue without reaching the

merits). Because the appeal was interlocutory, the defendant-gang members were required
to show that a substantial right would have been endangered without the appeal. Id. at
397, 759 S.E.2d at 695. The court found that since the defendants "offered no evidence
during the hearing before the trial court... [and had] not argued [that] any substantial
right [would] be irrevocably lost if the preliminary injunction [was] not.., reviewed," the
appeal had to be dismissed. Id. at 398, 759 S.E.2d at 695.

20. This Recent Development discusses the possible First Amendment as-applied
challenges to the Charlotte injunction. However, both the Act and the injunction raise
other questions of constitutionality, most notably the void-for-vagueness doctrine;
procedural due process violations under the Fifth and Fourteenth Amendments; violations
of rights guaranteed under the First, Second, Fourth, Fifth, Sixth, Eighth, and Fourteenth
Amendments; and violations under the Equal Protection Clause of the Fourteenth
Amendment. See Defendant-Appellant's Brief at 10 18, State ex rel. City of Charlotte v.
Hidden Valley Kings, 234 N.C. App. 394, 759 S.E.2d 693 (2014) (No. COA14-72), 2014
WL 840355, at *10 22 (arguing that the Charlotte injunction and the Act violate multiple
constitutional provisions and laying out in detail which provisions they violate).
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examines the history and text of the Act. Part II describes the history
of the Act's first and only application: the preliminary injunction
sought by the City of Charlotte and issued by a trial judge against a
neighborhood gang, the HVK. This Part begins by examining the
history of the HVK and its effect on the community. It then discusses
the consequences of the injunction. Part III argues that the injunction
was unconstitutional for two reasons: first, the injunction's geographic
breadth was not narrowly tailored, and second, the injunction
infringed on gang members' rights to engage in constitutionally
protected activities. The Recent Development concludes by exploring
the consequences of such gang violence statutes and injunctions and
discussing the inherent tension between the need to protect individual
civil liberties and the state's interest in public safety. In sum, despite
the need for public safety, gang abatement legislation should not
sacrifice the constitutional rights of gang members "to purchase a
little temporary Safety." 21

I. THE HISTORY OF THE NORTH CAROLINA STREET GANG
NUISANCE ABATEMENT ACT

To understand the content and purpose of the Act, this Part first
analyzes the history behind its enactment. The North Carolina Act
was the result of a failed federal gang abatement act,22 pressure from
local police chiefs for a tool to combat gang violence across the
state,23 and influence from fellow states' statutes criminalizing "gang
member" status.24 To provide some context, it is important to first
describe the prevalence of gangs generally. Then, this Part discusses
federal efforts to pass legislation that abates gang activity. This Part
concludes by discussing North Carolina's efforts specifically.

A. The Prevalence of Gangs
In 2000, there were an estimated 750,000 gang members in the

United States.25 By 2009, that number had risen to 1,000,000.26 An
estimated 40% of those gang members are under the age of

21. Franklin, supra note 1.
22. See Gang Abatement and Prevention Act of 2007, S. 456, 110th Cong.
23. See Paul Woolverton, Preventative Lawsuits a New Tool for Combating Gang

Activity, FAYOBSERVER.COM (May 27, 2012), http://www.fayobserver.com/news/crime
courts/preventative-lawsuits-a-new-tool-for-combating-gang-activity/article eb20d508-b3f9-

5119-9dld-4b0fc2d57358.html?modejqm [http://perma.cc/2HLJ-554A].
24. See id.
25. Gang Statistics, STAT. BRAIN (Nov. 5, 2015), http://www.statisticbrain.com/gang-

statistics/ [http://perma.cc/H9G3-AV7M].
26. Id.
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eighteen.2 v In fact, an estimated 90% of boys in juvenile correctional
facilities are affiliated with a gang.28 In most cities around the country,
gangs are responsible for, on average, 48% of violent crimes.29

A 2013 study reported that nearly 1,000 gangs were present in
North Carolina" and that those gangs consisted of over 10,000
members in total." The majority (63%) of those members were
between the ages of eighteen and twenty-five and 70% were
identified as black. 2 Due to specialized gang units and investigators
present in North Carolina, the number of gangs across the state has
leveled off in recent years.3 Although the 2013 study noted that
youth prevention programs are likely the most effective way to deter
gangs, it recommended "continued suppression via standard law
enforcement and prosecutorial use of existing laws to intervene and
suppress criminal activities[.]" 34 Because of the prevalence of gang
violence in the state, the North Carolina General Assembly decided
to use its legislative powers to combat gang activity.

B. The Federal Gang Abatement Act
In 2007, the U.S. Senate passed the Gang Abatement and

Prevention Act of 2007."5 Sponsored and introduced by Senator
Dianne Feinstein,36 the bill was designed to "increase and enhance
law enforcement resources committed to investigation and
prosecution of violent gangs" by increasing funding for antigang
programs, heightening penalties, and criminalizing new offenses, such
as "interstate tampering with a witness in a state criminal
proceeding."3 As the bill made its way through Congress, many
opposed it, arguing that it was unconstitutional for a number of

27. Id.
28. Id.
29. Gangs, FBI, http://www.fbi.gov/about-us/investigate/vc majorthefts/gangs [http://

perma.cc/L52Z-4JYH].
30. GOVERNOR'S CRIME COMM'N, N.C. DEP'T OF PUB. SAFETY, GANGS IN NORTH

CAROLINA 3-4 (2013), https://www.ncdps.gov/div/GCC/PDFs/Pubs/Gangs20l3.pdf [http://
perma.cc/J8PH-DTMD].

31. Id. at 4.
32. Id. at 5.
33. Id. at 6.
34. Id.
35. Gang Abatement and Prevention Act of 2007, S. 456, 110th Cong.
36. LINH VUONG & FABIANA SILVA, NAT'L COUNCIL ON CRIME & DELINQUENCY,

EVALUATING FEDERAL GANG BILLS 1 (2008), http://www.nccdglobal.org/sites/default
/files/publication pdf/special-report-gang-bills.pdf [http://perma.cc/J5TZ-ZZU5].

37. Gang Abatement and Prevention Act of 2007, S. 456, 110th Cong. pmbl., §§ 214,



94 N.C. L. REV. ADD. 44 (2016)

2016] N.C. STREET GANG ABATEMENT 49

reasons. 8 Some opponents claimed that the statute's language was
too broad,3 9 that it criminalized an individual's status rather than his
past crimes, 40  and that it targeted minority individuals and
neighborhoods.4'

During this time, Congress and the bill's critics were cognizant of
City of Chicago v. Morales,42 a case in which the U.S. Supreme Court
overturned a state antiloitering ordinance that targeted gangs on
vagueness grounds. 43 Given this precedent, legal analysts argued that
the federal statute would undoubtedly be used to generate gang
injunctions that courts would similarly invalidate.44 For example,
conservative groups such as the Heritage Foundation argued that the
bill was unconstitutionally vague because under the bill's definition of
a gang even "members of an association of sports coaches who create
a small sports betting pool could be charged as members of a criminal
street gang. '45 Moreover, civil rights organizations like the NAACP
argued that the bill would be used to disproportionately identify
young men of color as gang members and to target minorities for
surveillance and arrest.46 Because the bill aimed to turn crimes that
were "fundamentally local in nature into federal crimes[,]" policy
analysts also contended that the statute would be too far reaching,
and therefore such laws should be left to the states.47 Ultimately,

38. E.g., VUONG & SILVA, supra note 36, at 3 (noting that applying the Act would
extend it well beyond its intended purposes); Erica Little & Brian W. Walsh, The Gang
Abatement and Prevention Act: A Counterproductive and Unconstitutional Intrusion into
State and Local Responsibilities, WEBMEMO (Heritage Found., Washington, D.C.), Sept.
17, 2007, at 6, http://s3.amazonaws.com/thf media/2007/pdf/wm1619.pdf [https://perma
.cc/UAX2-QQAK (staff-uploaded archive)].

39. Little & Walsh, supra note 38, at 6.
40. VUONG & SILVA, supra note 36, at 3; NAACP Opposes Discriminatory Provisions

in Gang Abatement and Prevention Act, NAACP, http://www.naacp.org/action-
alerts/entry/naacp-opposes-discriminatory-provisions-in-gang-abatement-and-prevention-
act [http://perma.cc/57P8-S6PN] [hereinafter NAACP Opposes Federal Act].

41. NAACP Opposes Federal Act, supra note 40.
42. 527 U.S. 41 (1999).
43. Id. at 64.
44. Little & Walsh, supra note 38, at 6.
45. Erica Little & Brian W. Walsh, Federalizing "Gang Crime" Remains

Counterproductive and Dangerous, WEBMEMO (Heritage Found., Washington, D.C.), June
5, 2007, at 2, http://s3.amazonaws.com/thf media/2007/pdf/wm1486.pdf [https://perma.cc
/4SCG-QV77 (staff-uploaded archive)]; see VUONG & SILVA, supra note 36, at 3.

46. NAACP Opposes Federal Act, supra note 40.
47. See Little & Walsh, supra note 45 ("The best way to combat gang crime is to

adhere to the principles of federalism by respecting the allocation of responsibilities
among national, state, and local governments. To address gang-related crime
appropriately, the national government should limit itself to handling tasks that are within
its constitutionally designated sphere and that state and local governments are not
equipped to perform.").
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although the Senate passed the bill,4" the companion bill, H.R. 3547,
died quickly in the House of Representatives due in part to the
aforementioned concerns.4 9 When the bill died, it was clear to state
legislatures that further efforts to enact a federal gang abatement act
were unlikely. As a result, many state legislatures, including the North
Carolina General Assembly, moved to address the problem.

C. Support for the North Carolina Act
In 2010, North Carolina police were struggling to combat gang

violence. Police chiefs across the state felt that an existing North
Carolina statute that allowed cities to sue gang members owning
property was inadequate to deal with the problem.50 Under this
statute, cities could only sue gang members whose land or buildings
were being used "for the purpose of conducting criminal street gang
activity" or who had previously been twice convicted of offenses
considered gang activity and who continued to persist in gang
activity.5' Police departments wanted a more straightforward method
to combat gang activity-rather than being required to link gang
activity to a piece of property, they wanted to be able to arrest gang
members directly for associating as an organized gang unit.52 Police
chiefs across the state urged the state legislature to pass more
powerful legislation that would make it easier for law enforcement to
seek an injunction against gang members in order to thwart future
gang-related crimes. 53 The North Carolina General Assembly granted
their wish in passing the Street Gang Nuisance Abatement Act.

D. Formation of the North Carolina Act
In drafting the Act, the North Carolina General Assembly first

looked to other states' antigang legislation.54 Like North Carolina's
existing statute, other states' statutes designated any building being
used for gang activity as a public nuisance itself, and in turn

48. Gang Abatement and Prevention Act of 2007, S. 456, 110th Cong.
49. See VUONG & SILVA, supra note 36, at 1 (noting that eight of the original

cosponsors had withdrawn their support due to concerns over the disproportionate impact
on youth of color).

50. North Carolina Street Gang Suppression Act, ch. 214, sec. 3, § 14-50.24, 2008 N.C.
Sess. Laws 935, 937 (repealed 2012); Gang Legislation Picks Up Broad Support, CLOUD
COMPUTING MAG. (June 11, 2012), http://cloud-computing.tmcnet.com/news/2012/06/11
/6362005.htm [http://perma.cc/D2QR-2R25]; Woolverton, supra note 23.

51. 2008 N.C. Sess. Laws at 936-37; Woolverton, supra note 23.
52. See Woolverton, supra note 23.
53. Id.
54. Id.
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criminalized the ownership and maintenance of that building.55

Additionally, several states expressly designated gangs and their
members as public nuisances that could be abated or enjoined-
allowing courts to enjoin human beings, rather than property, as
public nuisances as well.56 Looking at such gang nuisance provisions
for guidance,57 the North Carolina General Assembly enacted the
North Carolina Street Gang Nuisance Abatement Act.58 With the
support of the North Carolina Sheriffs' Association,59 the Act passed
with overwhelming support in the House in a 111-1 vote, and
unanimously in the Senate with a 49-0 vote.6 The bill was signed by
Governor Bev Perdue and became effective October 1, 2012.61

The Act's most significant language can be found in section
three. The third section classifies a street gang as a public nuisance,
and reads as follows62 :

(a) A street gang, as defined in G.S. 14-50.16(b), that regularly
engages in criminal street gang activities, as defined in G.S. 14-
50.16(c), constitutes a public nuisance. For the purposes of this
section, the term "regularly" means at least five times in a
period of not more than 12 months.
(b) Any person who regularly associates with others to engage in
criminal street gang activity, as defined in G.S. 14-50.16(c), may
be made a defendant in a suit, brought pursuant to Chapter 19
of the General Statutes, to abate any public nuisance resulting
from criminal street gang activity.

55. See generally Public Nuisances/Premises Used by Gangs, NAT'L GANG CTR.,
https://www.nationalgangcenter.gov/Legislation/Public-Nuisance [http://perma.cc/35Y3-BZ5K]
(surveying states' public nuisance statutes).

56. Id. For example, Florida defines "[a] criminal gang, criminal gang member, or
criminal gang associate who engages in the commission of criminal gang-related activity"
as a "public nuisance." FLA. STAT. ANN. § 823.05 (West, Westlaw through 2015 1st Reg. &
Spec. A Sess.). In Minnesota, "[a] criminal gang that continuously or regularly engages in
gang activities is a public nuisance." MINN. STAT. ANN. § 617.92 (West, Westlaw through
2015 1st Spec. Sess.). In Texas, "[a] combination or criminal street gang that continuously
or regularly associates in gang activities is a public nuisance." TEX. CIV. PRAC. & REM.
CODE ANN. § 125.062 (West, Westlaw through 2015 Reg. Sess.).

57. Woolverton, supra note 23.
58. North Carolina Street Gang Nuisance Abatement Act, ch. 28, 2012 N.C. Sess.

Laws 108 (2011) (codified at N.C. GEN. STAT. §§ 14-50.41 to .43 (2015)).
59. N.C. SHERIFFS' ASS'N, FINAL LEGISLATIVE REPORT 12 (2012), http://www

.ncsheriffs.org/Weekly %20Legislative%20Report/2012/NCSA.FLR.2012.pdf
[http://perma.cc/LS2L-XMDB].

60. Gang Legislation Picks Up Broad Support, supra note 50.
61. Id. at 1, 12.
62. N.C. GEN. STAT. § 14-50.43 (2015).
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(c) If the court finds that a public nuisance exists under this
section, the court may enter an order enjoining the defendant in
the suit from engaging in criminal street gang activities and
impose other reasonable requirements to prevent the defendant
or a gang from engaging in future criminal street gang activities.
(d) An order entered under this section shall expire one year
after entry; however, the order may be modified, rescinded, or
vacated at any time prior to its expiration date upon the motion
of any party if it appears to the court that one or more of the
defendants is no longer engaging in criminal street gang
activities.63

Within a year of its passage, the City of Charlotte, North Carolina,
filed suit seeking a preliminary injunction against the HVK in August
2013.64

II. THE HISTORY OF THE CHARLOTTE INJUNCTION

The story of the Charlotte injunction is important to this Recent
Development's argument because it is the only application of the Act
to date. As such, the injunction illustrates what actions municipalities
may take under the auspices of the Act to curb gang violence. To
understand the magnitude of Charlotte's problem with gang violence,
this Part first lays out the history of the HVK. Then this Part discusses
how Charlotte dealt with the gang by using the Act to seek an
injunction in 2013.

63. Id. (emphasis added). A "street gang" is defined as:

[A]ny ongoing organization, association, or group of three or more persons,
whether formal or informal, that: (1) Has as one of its primary activities the
commission of one or more felony offenses, or delinquent acts that would be
felonies if committed by an adult; (2) Has three or more members individually or
collectively engaged in, or who have engaged in, criminal street gang activity; and
(3) May have a common name, common identifying sign or symbol.

§ 14-50.16(b). Similarly, the statute provides that:

"[C]riminal street gang activity" means to commit, to attempt to commit, or to
solicit, coerce, or intimidate another person to commit an act or acts, with the
specific intent that such act or acts were intended or committed for the purpose, or
in furtherance, of the person's involvement in a criminal street gang or street gang.

§ 14-50.16(c).

64. Verified Complaint & Motion for Preliminary & Permanent Injunction, supra
note 17, at 1, 15; see Record on Appeal at 11I-12, State ex rel. City of Charlotte v. Hidden
Valley Kings, 234 N.C. App. 394, 759 S.E.2d 693 (2014) (No. COA14-72),
https://www.ncappellatecourts.org/showfile.php?document id 150479 [https://perma.cc/52
EN-JY4U].
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A. The Hidden Valley Kings
Mecklenburg County, North Carolina, where Charlotte is

located, has over fifty officially reported gangs,65 some nationally
known and others homegrown.66 Among them is the HVK, a
homegrown gang based out of the Hidden Valley neighborhood
located in northeast Charlotte.6 v Composed predominantly of young,
black males,68 the HVK gained notoriety in the 1990s and early 2000s
for fights, break-ins, car thefts, and drive-by shootings.69 Though most
of the gang's crime occurred in the Hidden Valley neighborhood, the
gang also committed crimes in other neighborhoods and parts of
northeast Charlotte, including one high-profile shooting that started
in a Charlotte mall and ended with a "rolling shootout" on a densely
populated Charlotte street.7 0  The HVK was also known for
controlling the drug distribution in Hidden Valley and the
surrounding areas of northeast Charlotte through intimidation and
fear tactics;71 its signature sale was an addictive drug cocktail of
marijuana and crack cocaine. 2

65. GOVERNOR'S CRIME COMM'N, supra note 30, at 8. Mecklenburg County has the third-
largest gang presence in North Carolina, after Wake and Guilford Counties. Id. A report
published in March 2013 found that there were fifty-nine reported gangs in Mecklenburg
County. Id.; cf Karen Shugart, Gangs of Charlotte, CREATIVE LOAFING CHARLOTTE (May 23,
2007), http://clclt.com/charlotte/gangs-of-charlotte/Content?oid 2142531&showFullText true
[http://perma.cc/TTY8-WK7M] ("Since Charlotte-Mecklenburg Police Department's Gang
Intelligence Unit formed three years ago, authorities have documented about 150 gangs in
Mecklenburg County .... The numbers include everything from small groups of lawbreakers
who've modeled themselves after the gang life depicted in pop culture to larger networks whose
ranks include older gang members who have already served stints in prison.").

66. See Shugart, supra note 65 (describing the nature of gang activity in Charlotte); see also
Gangland: Killing Snitches (History Channel television broadcast Apr. 9, 2009) [hereinafter
Gangland Episode], https://www.youtube.com/watch?v SPwpXL P7Mg (documenting the
history of the Hidden Valley Kings).

67. Gangs of Charlotte (N.C.), POLICEONE.COM (Oct. 4, 2003), http://www.policeone
.com/gangs/articles/69718-Gangs-of-Charlotte-N-C/ [http://perma.cc/3262-8F8C].

68. Id.
69. Id.; Hidden Valley Kings Sentenced to Over 20 Years, GANGLAND CHANNEL,

http://ganglandchannel.blogspot.com/2008/12/hidden-valley-kings-sentenced-to-over.html
[http://perma.cc/PP28-SWPQ]; see also Gangland Episode, supra note 66 (documenting
the rise of the Hidden Valley Kings and its criminal history).

70. Tara Servatius, Our Gang (Problem), CREATIVE LOAFING CHARLOTTE (Apr. 21,
2009), http://charlotte.creativeloafing.com/gyrobase/ourgang problem new documentary
claims it was worse than reported/Content?oid 613249 [http://perma.cc/8DPM-D8PY];

Taking Down the Hidden Valley King Gang, WBTV (Nov. 4, 2009), http://www.wbtv
.com/story/11446920/taking-down-the-hidden-valley-king-gang [http://perma.cc/4M6Z-
4LJR].

71. Hidden Valley Kings Sentenced to Over 20 Years, supra note 69.
72. Gangland Episode, supra note 66 (noting the rise in sales of this drug cocktail,

known as "woos," and the evolution of the Hidden Valley Kings).
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The gang turned the suburban neighborhood of Hidden Valley
into a terrorized community. v3 Conditions were so bad that some
residents speculated that Charlotte police were unable to stop the
gang; others even claimed that the police denied its existence
altogether. v4 As the police's efforts continued to fail, the gang
continued to grow stronger throughout the 1990s and early 2000s.v5 In
2003, after nearly a decade of increasing gang violence, the Charlotte
Police Department formed a gang task force to collect data on HVK
members. v6 In the following years, law enforcement used informants
and recording techniques to collect evidence against the HVK and
specific gang members."v Finally, in 2007, after years of eluding both
the Charlotte Police Department and the FBI, twenty HVK members
were arrested by law enforcement on crack cocaine possession
charges; each pled guilty to multiple crimes and some were sentenced
to over twenty years imprisonment." The operation was considered a
huge success for the Charlotte Police Department since the main
leaders of the gang were off the streets and crime activity in the
community greatly decreased. 9

However, the HVK remained notorious in the Charlotte area
even after its leaders were imprisoned."0 For example, police believed
that the record label ICEE Money, which produced music videos with
clear gang signs and pictures of guns, was a front for the HVK.8 '
According to police, the individuals featured in ICEE Money's videos
were members of the HVK12 and many HVK members remained
present in the neighborhood. 3 Police assured the public that they

73. Hidden Valley Kings Sentenced to Over 20 Years, supra note 69.
74. See Servatius, supra note 70 (noting failure of police to acknowledge the problem

as seen in the History Channel's Gangland episode on the Hidden Valley Kings). In the
History Channel's episode of Gangland, one Charlotte police detective claimed: "The
police department and the city were slow to recognize it or address it because nobody
wants to say you have a gang problem." Gangland Episode, supra note 69.

75. See Gangland Episode, supra note 66; Servatius, supra note 70. The Kings mocked
police for their denial, even dividing up drug distribution zones to mirror the department's
patrol divisions. Gangland Episode, supra note 66.

76. Servatius, supra note 70.
77. Taking Down the Hidden Valley King Gang, supra note 70.
78. Hidden Valley Kings Sentenced to Over 20 Years, supra note 69; Taking Down the

Hidden Valley King Gang, supra note 70.
79. Taking Down the Hidden Valley King Gang, supra note 70.
80. See Tasnim Shamma, Gang Injunction Draws Suspicion in Hidden Valley, WFAE

90.7 (Aug. 30, 2013), http://wfae.org/post/gang-injunction-draws-suspicion-hidden-valley
[http://perma.cc/2PA9-LMET].

81. Id.
82. Id.; see also Servatius, supra note 70.
83. Taking Down the Hidden Valley King Gang, supra note 70; see also Gangland

Episode, supra note 66.
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remained vigilant and committed to combating the region's gang
problem. 4

B. The Charlotte Injunction
In August 2013, the City of Charlotte filed suit seeking a

preliminary injunction against the HVK.15 That injunction sought to
enjoin HVK members from: (1) associating with one another in public
and in private, (2) possessing weapons and illegal drugs, (3)
knowingly remaining in the presence of weapons and illegal drugs, (4)
intimidating witnesses of their crimes, and (5) recruiting members to
the gang.16  Outside of the complaint, the Charlotte Police
Department claimed that there was a resurgence of gang members in
the northeast Charlotte neighborhood 7 and without an injunction the
crime that had haunted the neighborhood a decade earlier would
resurface.88

The requested injunction targeted not only the gang as an entity
but also individual alleged gang members.8 9 Included among the
named defendants were the rap label ICEE Money and its producer. 90

The city claimed it could identify specific gang members by the
individual's self-admission, hand signs, tattoos, and some of the rap
label's music videos.9' However, many defendants claimed that they
were being branded as gang members without proof or an
opportunity to prove their innocence. 92 Others claimed they were

84. Gangland Episode, supra note 66.
85. Verified Complaint & Motion for Preliminary & Permanent Injunction, supra

note 17, at 1.
86. Id. at 14.
87. Kate Gaier, Judge Grants Injunction Against Charlotte Gang, TIME WARNER

CABLE NEWS (Aug. 23, 2013, 1:49 AM), http://www.twcnews.com/archives/nc/charlotte
/2013/08/22/judge-grants-injunction-against-charlotte-gang-NC 698727.old.html
[http://perma.cc/4PCZ-GMDR].

88. Id.
89. State ex rel. City of Charlotte v. Hidden Valley Kings, 234 N.C. App. 394, 395 97,

759 S.E.2d 693, 694-95 (2014); Ryan Pitkin, Hidden Valley Tries to Start Anew, CREATIVE
LOAFING CHARLOTTE (Nov. 13, 2013), http://clclt.com/charlotte/hidden-valley-tries-to-
start-anew/Content?oid 3259658 [http://perma.cc/SJ85-926L].

90. Hidden Valley Kings, 234 N.C. App. at 395, 759 S.E.2d at 694; Verified Complaint
& Motion for Preliminary & Permanent Injunction, supra note 17, at 6 7 (describing the
record label ICEE and its producer Wendell McCain's alleged involvement in the HVK);
see also Dan McCue, State Sues Gang and Its Rap Label, COURTHOUSE NEWS SERV.
(Aug. 15, 2013), http://courthousenews.com/2013/08/15/60322.htm [http://perma.cc/T4A9-
BDU2].

91. Verified Complaint & Motion for Preliminary & Permanent Injunction, supra
note 17, Exhibit B, at 6-7; Gaier, supra note 88.

92. Michael Gordon, Injunction Against Hidden Valley Kings Is Working but Expires
Soon, CHARLOTTE OBSERVER (July 21, 2014), http://www.charlotteobserver.com/2014/07/21
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being profiled based on their race, age, and the fact that they lived in
Hidden Valley-a predominantly African-American neighborhood. 9'
Despite these concerns, Charlotte police claimed that this injunction
was the only way they could combat the entrenched recruitment
tactics that older HVK members used to influence teenagers, who
would then commit the majority of the crimes attributed to the gang.94

The lawsuit represented an important step towards eradicating
the neighborhood's gang problem and a novel use of judicial process
in service of law enforcement. 95 This was the first time a North
Carolina city filed a civil lawsuit against gang members.96

Ultimately, the court agreed and granted the injunction, adopting
the requested language verbatim.9  In issuing the Charlotte
injunction, the court claimed that in order to "maintain[] or restor[e]
public safety and public order, and/or prevent[] and abat[e] disorderly
conduct[,]" it needed to prevent the gang members from engaging in
certain acts. 98 Any violation of the injunction would constitute at
minimum a misdemeanor offense punishable by a fine or
imprisonment. 99 The court's order enjoined the defendants from

/5058462/injunction-against-hidden-valley.html#.VlnF-Yv-mfR [http://perma.cc/47X2-CEHK];
Pitkin, supra note 92; see also Defendant-Appellant's Brief, supra note 20, at 38 (claiming that
the procedures used to determine gang membership are "constitutionally insufficient").

93. See Marvin Beach, Hidden Valley Gang Injunction Set to Expire Next Week,
WCCB CHARLOTTE (Aug. 16 2014, 9:32 PM), http://www.wccbcharlotte.com/news/local
/Hidden-Valley-Gang-Injunction-Set-to-Expire-Next-Week-271549911.htm
[https://perma.cc/G8XL-KFM7] (noting a resident's concerns about racial profiling by
police in the neighborhood following the injunction); see also Gordon, supra note 95.

94. Jim Bradley, CMPD Closer to Enforcing New Restrictions Against Notorious
Gang, WSOCTV (Aug. 26, 2013, 4:35 PM), http://www.wsoctv.com/news/news/local/cmpd-
closer-enforcing-new-restrictions-against-not/nZcwK/ [http://perma.cc/6FH9-X4AE]; see
also Gaier, supra note 88 (noting CMPD's concerns about recruitment tactics).

95. See id. The CMPD has also advocated for the use of "safety zones" to prevent
people previously convicted of crimes from entering a given area. Steve Harrison, CMPD
Considers No-Go Areas for Criminals, CHARLOTTE OBSERVER (Sept. 29, 2015), http://
www.charlotteobserver.com/news/local/article36967686.html [http://perma.cc/G66J-
LZ2X].

96. Gaier, supra note 88.
97. Compare Verified Complaint & Motion for Preliminary & Permanent Injunction,

supra note 17, at 11 14, with State ex rel. City of Charlotte v. Hidden Valley Kings, 234
N.C. App. 394, 395 97, 759 S.E.2d 693, 695 (2014).

98. See Verified Complaint & Motion for Preliminary & Permanent Injunction, supra
note 17, at 11 (referencing North Carolina laws mandating order and safety).

99. See N.C. GEN. STAT. § 19-4 (2015); see also Bradley, supra note 94. The injunction
proscribed the defendants from numerous other activities, including: (1) intimidating
witnesses of gang crimes; (2) recruiting new members to the gang; (3) possessing, using, or
selling illegal drugs or controlled substances; (4) possessing a firearm or deadly weapon;
(5) knowingly remaining in the presence of a person who was possessing a firearm or
deadly weapon; (6) knowingly remaining in the presence of a firearm or deadly weapon in
public. Hidden Valley Kings, 234 N.C. App. at 395 97, 759 S.E.2d at 695. These provisions
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"[d]riving, standing, sitting, walking, gathering, or appearing,
anywhere in public view or any place accessible to the public within
Mecklenburg County with any member of the HVK gang that he or
she knows to be a member of the HVK gang," except for when these
members were in school, at church, at work, at a community meeting,
or in a counseling session.' Since many gang members were good
friends or family members,' the injunction significantly limited the
defendants' ability to socialize and associate where and with whom
they chose. Moreover, by prohibiting gang members from meeting in
public, gang activity could occur in otherwise safe institutions, such as
schools, churches, or workplaces.

The court also enjoined the defendants and other identified gang
members from "[b]eing present on or in any private property within
Mecklenburg County not open to the general public with any person
that he or she knows to be a member of the HVK gang, including but
not limited to, those members identified by name in this Preliminary
Injunction.' 0 °2 The only exception to this provision was for members
who were on a family member's private property.0 3 This provision set
the ordinance apart from all other gang ordinances in the country, as
no other ordinance purported to ban associating in private
residences.0 4

C. Consequences of the Injunction
Immediately after the injunction was granted, Charlotte police

began to arrest gang members who violated the injunction, severely
limiting communications between gang members. Ultimately, over
one-third of alleged HVK gang members were arrested.0 6

undoubtedly raise other constitutional issues. For instance, it should be noted that the
provisions dealing with the prohibited possession of firearms raise serious Second
Amendment and procedural due process questions, as many of these defendants had
never been convicted of a felony-thus, they were stripped of their rights to bear arms due
to their mere association with other members of a gang. However, this Recent
Development will refrain from discussing them at length in order to target the First
Amendment issues inherent in the associational provisions.

100. Hidden Valley Kings, 234 N.C. App. at 395,759 S.E.2d at 695 (emphasis added).
101. Record on Appeal, supra note 66, at 48 (describing the organization and makeup

of the HVK).
102. Hidden Valley Kings, 234 N.C. App. at 396 97, 759 S.E.2d at 695 (emphasis

added).
103. Id.
104. Servatius, supra note 70 ("But the CMPD's injunction takes the strategy to

another level, banning gang members from meeting anywhere at any time, save for church
and school. That makes it different from any anti-gang injunction in the country.").

105. Bradley, supra note 97 (discussing the initial service of the injunction to named
defendants and the preparation by CMPD for enforcement of the injunction); see also
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Using an interlocutory appeal, the defendants contested the
issuance of the injunction on multiple constitutional grounds."' v The
North Carolina Court of Appeals heard oral arguments from the City
of Charlotte and the defendants in June 2014, nearly a year after the
injunction was issued.08 However, because the court found that
defendants had failed to assert that a "substantial right" had been
violated, the court was limited to applying North Carolina's
deferential law regarding interlocutory appeals to the injunction; thus
the court upheld the injunction.0 9 Thus, because the appellate court
decided the case on procedural grounds, the constitutional questions
surrounding the case remain unanswered. Should another injunction
be issued, the court may have to decide the case on constitutional
grounds. For this reason, it is important to examine the constitutional
implications of the Charlotte injunction.

Under the Act, an injunction can remain in place for only one
year." O After a year's time, a city can seek to renew an injunction for
another year, if law enforcement finds it necessary; in this case,
Charlotte ultimately declined to do so."' Renewal was likely
unnecessary because there had been a significant reduction in crime
and violence in the Hidden Valley neighborhood by the time the case
was heard in the court of appeals.12 Although lingering issues
remained with outside criminals attempting to take control of the
area once controlled by the HVK, the general community sentiment
was that, after years of turbulence and gang crime, the Hidden Valley
neighborhood had finally become a safe place for the families who
lived there." 3

Tasnim Shamma, CMPD Considers Renewing Gang Injunction in Hidden Valley, WFAE
90.7 (July 21, 2014), http://wfae.org/post/cmpd-considers-renewing-gang-injunction-hidden-
valley [http://perma.cc/WJN2-NMAT].

106. Shamma, supra note 106.
107. See Defendant-Appellant's Brief, supra note 20, at 9 10, 30.
108. Gordon, supra note 95.
109. State ex rel. City of Charlotte v. Hidden Valley Kings, 234 N.C. App. 394, 397 98,

759 S.E.2d 693, 695 96 (2014) (citing N.C. GEN. STAT. §§ 1-277, 7A-27(b)(3) (2013)).
Under North Carolina law, an appellate court can only address a constitutional claim on
interlocutory appeal if the defendant demonstrates that a substantial right has been
violated and will continue to be violated unless the injunction is overturned. Id. at 397, 759
S.E.2d at 695. In the HVK case the court found that the defendant-appellant had not met
this standard. Id. at 398, 759 S.E.2d at 696.

110. N.C. GEN. STAT. § 14-50.43(d) (2015).
111. Gordon, supra note 95.
112. Id. Violent crime decreased by 21%, incidences of rape decreased by 40%,

robberies of businesses decreased by 67%, aggravated assaults decreased by 24%, and
gunshot cases decreased by 43%. Id.; see also Beach, supra note 96.

113. See Beach, supra note 96.
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As a result of both the restored feeling of safety in the
community and fears that renewal would trigger further constitutional
problems,"4 police did not seek to renew the injunction against the
HVK." 5 However, because the injunction was never vacated, the
Charlotte injunction likely set a dangerous precedent for North
Carolina law enforcement hoping to use the Act to obtain similar
injunctions that violate gang members' constitutional rights. Since
gang violence continues to pose a threat to public safety," 6 that the
HVK injunction reduced crime and was upheld by the North Carolina
Court of Appeals" 7 could motivate cities to enjoin more gangs.
Further, other states and municipalities may look to the success of the
Charlotte injunction and pursue injunctions similarly restricting
individual freedoms.

On the other hand, the injunction not only reduced crime and
serious threats to Hidden Valley but returned the neighborhood to a
state of normalcy." 8 Law enforcement would likely argue that the
benefit to public safety provides a compelling reason for courts to
issue such injunctions despite their questionable constitutionality.
However, given the potential First Amendment issues, courts should
narrowly tailor future injunctions. The next Part discusses potential
as-applied challenges that future defendants might be able to bring
against a similar injunction.

III. As-APPLIED CHALLENGES TO THE CHARLOTTE INJUNCTION

A. Bringing an As-Applied Challenge
A government action may be challenged because it is

unconstitutional as applied to a particular case. 119 In an as-applied
challenge, the defendant contests her treatment under the law,
arguing that while the law may have other constitutional applications,

114. Glenn Counts, Injunction Against Hidden Valley Gang Members Set to Expire,
WCNC (July 22, 2014, 11:47 AM), http://www.wcnc.com/story/news/crime/2014/07
/22/hidden-valley-gang-injunction/12881437/ [http://perma.cc/C8BW-7VEU].

115. See id. (noting the difficulty in proving a definitive link between the injunction and
the drop in crime to justify a renewal of the injunction); Shamma, supra note 106.

116. See supra Section I.A.
117. See supra notes 109 15 and accompanying text.
118. See supra notes 114-15 and accompanying text.
119. Marc. E. Isserles, Overcoming Overbreadth: Facial Challenges and the Valid Rule

Requirement, 48 AM. U. L. REV. 359, 368-69 (1998).



94 N.C. L. REV. ADD. 44 (2016)

60 NORTH CAROLINA LAW REVIEW [Vol. 94

in this case, the government's use of the law infringes upon her
constitutional rights.12 1

For example, in Madsen v. Women's Health Center,'2' the
Supreme Court evaluated an injunction that prohibited antiabortion
activists from protesting outside women's health clinics. Though the
Court recognized the importance of injunctive relief, it stressed that
when "evaluating injunctions restricting speech. . . 'injunctive relief
should be no more burdensome to the defendant than necessary to
provide complete relief to the plaintiffs.' 122 Rather than striking the
injunction down as a whole, the Court reviewed the constitutionality
of the injunction as it pertained to the protesters. It upheld the noise
restrictions and a 36-foot buffer zone around the abortion clinic's
entrance and driveway because the restrictions burdened "no more
speech than necessary to eliminate the unlawful conduct targeted by
the state court's injunction. "123 However, the Court struck down the
36-foot buffer zone as applied to private property bordering the
abortion clinic and the 300-foot no-approach zone surrounding the
clinic because those provisions swept "more broadly than necessary to
accomplish the permissible goals of the injunction.' ' 24 In other words,
the 36-foot buffer zone around the abortion clinic's entrance was
narrowly tailored to a significant government interest while the 36-
foot buffer zone around other private property and the 300-foot no
approach zone were not.

Similarly, in Schenck v. Pro-Choice Network,125 the Court held
that an injunction imposing a 15-foot buffer zone outside an abortion
clinic was too restrictive of protestors' speech. 26 The Court held that
"[n]othing in the record.., contradicts the commonsense notion that
a more limited injunction-which keeps protestors away from
driveways and parking lot entrances. . . -would be sufficient .... 27
As in Madsen, the difference between the 15-foot buffer zone that
was struck down and the more limited injunction the Court would
have upheld restricting protesters from driveways and parking lot

120. See Richard H. Fallon, Jr., As-Applied and Facial Challenges and Third-Party
Standing, 113 HARV. L. REV. 1321, 1321 22 (2000).

121. 512 U.S. 753, 765 (1994).
122. Id. at 765 (emphasis added) (quoting Califano v. Yamasaki, 442 U.S. 682, 702

(1979)).
123. Id. at 776.
124. Id.
125. 519 U.S. 357 (1997).
126. Id. at 380.
127. Id.
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entrances is that the latter was narrowly tailored to a significant
government interest while the former was not.

Under Madsen, any injunction infringing on First Amendment
rights must "burden no more speech than necessary to serve a
significant government interest." 121 In other words, a gang injunction
must serve an important government interest and be as narrowly
tailored to the government's interest as possible. 29

B. As-Applied Challenges to the Charlotte Injunction
If the North Carolina Court of Appeals had reached the

constitutional issue, 3 ' the preliminary injunction would have been
invalid for two reasons. First, the geographic bounds of the city's
injunction against the gang members were excessively broad. Second,
the injunction covered not only criminal activities but also innocent,
constitutionally protected activities.

To determine whether an act unconstitutionally infringes a
defendant's right to associate, the court must determine whether the
injunction "burden[s] no more speech than necessary to serve a
significant government interest."'' A court would almost certainly
recognize as significant the government's interest in abating gang
crime and ensuring public safety. 32 But a court would be unlikely to
recognize as narrowly tailored some of the Charlotte injunction's
means of furthering those interests.

1. Geographic Bounds and Duration of the Injunction
The duration of the injunction and the geographic area it covers

are both factors considered in determining whether the government's

128. Madsen, 512 U.S. at 765 (citing NCAAP v. Claiborne Hardware Co., 458 U.S. 886,
916 (1982)).

129. Id.; see also Schenck, 519 U.S. at 374 76.
130. State ex rel. City of Charlotte v. Hidden Valley Kings, 234 N.C. App. 394, 398, 759

S.E.2d 693, 696 (2014).
131. Madsen, 512 U.S. at 765 (citing NCAAP v. Claiborne Hardware Co., 458 U.S. 886,

916 (1982)).
132. See, e.g., Vo v. City of Garden Grove, 115 Cal. App. 4th 425, 442 (2004)

(upholding in part an ordinance that imposed operating restrictions on cybercafes, in part
justified by the government's interest in maintaining public safety and concerns about
cybercafes being used to spread gang activity); Morascini v. Commisioner of Pub. Safety,
236 Conn. 781 (1996) (upholding a statute that required a nightclub owner to pay for
police services at an event held at the nightclub, justified, in part, because of the
governmental interest in public safety and deterring gang violence); Koutnik v. Brown,
396 F. Supp. 2d 978 (W. D. Wis. 2005) (holding that the governmental interest in safety
allowed a prison official to refuse to send a prisoner's letter because it contained gang
information).



94 N.C. L. REV. ADD. 44 (2016)

62 NORTH CAROLINA LAW REVIEW [Vol. 94

action is sufficiently narrowly tailored. In order to uphold the
injunction, a court must hold that the geographic bounds and duration
of the injunction are no broader than necessary to further the
government's interest. For example, the Madsen Court used these
factors in holding that an injunction cannot be "more burdensome to
the defendant than necessary to provide complete relief to the
plaintiffs."' 33 Because the North Carolina Court of Appeals did not
reach the merits on the Charlotte injunction, this Recent
Development turns to another state court's decision analyzing a
similar gang abatement injunction.

In People ex rel. Gallo v. Acuna,'34 the California Supreme Court
held that a city injunction preventing gang members from associating
in public in a specific location did not violate the defendants' First
Amendment rights.'35  This injunction covered a four-block
neighborhood in Rocksprings, California-the gang's established
turf.3 6 The court ultimately upheld the injunction, holding that the
First Amendment did not protect their limited associational interests
"at least within the circumscribed area[.]T 3 However, given that the
injunction only prevented the California gang from associating with
one another within the bounds of their "turf," the injunction was
likely not any broader than necessary under the rule articulated in
Madsen.3 '

Here, however, the geographic bounds of the Charlotte
injunction extended to the entirety of Mecklenburg County139

spanning over 500 square miles 40 even though the gang's presence
only permeated the Hidden Valley neighborhood and exerted some
remote influence over northeast Charlotte. 4' This provision of the
injunction exceeds what would be necessary to disrupt the influence
of the gang, thus failing to be narrowly tailored to serve the
government's interest in public safety.14 2 Instead of applying the
injunction to a 500 square-mile area, the injunction could have been
limited to the Hidden Valley neighborhood, where the vast majority

133. Madsen, 512 U.S. at 765 (quoting Califano v. Yamasaki, 442 U.S. 682, 702 (1979)).
134. 929 P.2d 596 (Cal. 1997).
135. Id. at 611.
136. Id. at 601.
137. Id. at 608 11.
138. Id. at 601; see also Madsen v. Women's Health Ctr., 512 U.S. 753, 765 (1994).
139. See Preliminary Injunction, supra note 104, at 3-4.
140. Mecklenburg County, North Carolina, U.S. CENSUS BUREAU (Dec. 4, 2014),

http://quickfacts.census.gov/qfd/states/37/37119.html [http://perma.cc/YV36-8V9B].
141. See supra note 72 and accompanying text.
142. See Madsen, 512 U.S. at 765.
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of the gang's violence was committed.'43 Alternatively, the court could
have taken California's approach and limited the area to the gang's
"turf" by reducing it to a smaller area of northeast Charlotte,
essentially the geographic bounds of the gang's crimes and influence.

On the other hand, the one-year time limit of the injunction,
which was imposed on the City of Charlotte by the Act,'44 is likely not
excessive.'45 It is clear from the background of the Charlotte
injunction that in one year, law enforcement was able to both
suppress the influence of the gang in the neighborhood and reduce
the community's fear of violence and gang activity. 4 6 It would be up
to a court to decide whether this twelve-month injunction was longer
than necessary to correct the problem, and reasonable minds could
differ, but given the pervasiveness of the gang's violence,'47 the
duration is unlikely to be found excessive.

2. Individual Actions Prohibited by the Injunction
A court should consider the activity the injunction prohibits as

another ground for an as-applied challenge. The Charlotte injunction,
for example, prohibited association among gang members in public
and in private.'48 Since North Carolina has never considered the
associational rights of gang members, we turn again to Acuna.

In Acuna, the California Supreme Court observed that with
respect to the gang members' claimed associational interests "the
United States Supreme Court has made it clear that, although the
Constitution recognizes and shields from government intrusion a
limited right of association, it does not recognize 'a generalized right
of social association.' "49 Accordingly, the court held that because the
gang members sought to associate with other gang members, the First
Amendment did not protect their "collective public
activities ... within the four-block [area of the injunction]."'' ° The
defendants did not present a valid, legal reason that they should be

143. See supra notes 67 70 and accompanying text.
144. N.C. GEN. STAT. § 14-50.43(d) (2015) ("An order entered under this section shall

expire one year after entry .... ").
145. See Madsen, 512 U.S. at 765 ("We must ask instead whether the challenged

provisions of the injunction burden no more speech than necessary to serve a significant
government interest.").

146. See supra notes 118-21 and accompanying text.
147. See supra Section II.A.
148. Preliminary Injunction, supra note 104, at 3 4.
149. People ex rel. Gallo v. Acuna, 929 P.2d 596, 608 (Cal. 1997) (quoting Dallas v.

Stanglin, 490 U.S. 19, 25 (1989)).
150. Id.
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allowed to associate in this four-block area, mainly because they had
been using this area almost exclusively for gang activities.'' However,
the court did note that certain associations-such as familial
associations or those made "for the purpose of pursuing 'a wide
variety of political, social, economic, educational, religious, and
cultural ends[,]' "-are fundamental in nature, and thus, are
protected. 5 2 For instance, if members of the California gang were
banned from appearing in church, school, or other important
community locations, their rights would have been infringed.'53 Yet,
because the California gang's association in this four-block area did
not further any of those protected purposes but instead was used to
further their criminal activity, the gang's associational interests were
"insufficient to command constitutional protection, at least within the
circumscribed area .... '54

In stark contrast to Acuna, the Charlotte injunction curtailed all
association between gang members throughout Mecklenburg County,
both in public and in private. 55 Due to the excessive intrusion into
gang members' lives, 56 a court could easily find that the injunction
prevented gang members from associating for protected purposes in
the entirety of Mecklenburg County. These purposes, which may
include "a wide variety of political, social, economic, educational,
religious, and cultural ends[,]' 5 v distinguish the Charlotte injunction
from that of Acuna. There are additional reasons why the injunction's
geographic breadth fails to be narrowly tailored. For instance, gang

151. See id.
152. Id. (quoting Roberts v. U.S. Jaycees, 468 U.S. 609, 622 (1984)).
153. See id.
154. Id. at 608 09. Acuna has been highly criticized on vagueness grounds, especially in

light of the Supreme Court's City of Chicago v. Morales, 527 U.S. 41 (1999) decision one
year later. See Parker v. State, 164 Cal. Reptr. 3d 345, 364 (Cal. Ct. App. 2013)
(determining that Acuna's rule regarding vagueness was inconsistent with other California
precedent); People v. M.P., 697 N.E.2d 1153, 1160-61 (Ill. Ct. App. 1998) (refusing to
adopt Acuna's holding in light of Morales); City of New York v. Andrews, 719 N.Y.S.2d
442, 453 54 (Sup. Ct. 2000) (questioning the viability of Acuna after the Supreme Court's
holding in Morales); Kim Strosnider, Anti-Gang Ordinances After City of Chicago v.
Morales: The Intersection of Race, Vagueness Doctrine, and Equal Protection in the
Criminal Law, 39 AM. CRIM. L. REV. 101, 134 42 (2002) (detailing the Acuna court's
reasoning for finding a broad and sweeping injunction not to be overbroad, and
distinguishing it from the ordinance in Morales). However, Acuna's discussion of First
Amendment associational rights is still unquestioned law, binding in California. The
Acuna court stressed that the California gang members' actions were curtailed only in
public and only within the proscribed four-block area. See Acuna, 929 P.2d at 610. Outside
of that area, the gang members were not enjoined from associating with one another. Id.

155. Preliminary Injunction, supra note 104, at 3 4.
156. See supra Section IV.B.I.
157. See Acuna, 929 P.2d at 608.
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members may want to spend time with friends or family, meet for a
political rally, or worship together outside of church in a private
home.158 Unlike in Acuna, which permitted noncriminal association,
the Charlotte injunction criminalizes clearly legal activities across a
large metropolitan area.

More recently, in Enoch v. State,'159 a Florida court analyzed at
length whether a statute curtailing electronic communications
between gang members was overly restrictive because it "cover[ed] a
substantial range of protected speech, conduct, and associational
activity. "16' The statute required no incitement of illegal activity
whatsoever.16 ' Even innocent communications between gang
members were prohibited. 62 The court stated that "[a]lthough the
state can criminalize inducement or conspiracy to take lawless action,
the government cannot constitutionally forbid the expression of
viewpoints without establishing a nexus between such expression and
impending criminal activity. "163 The court also observed that "it is
well established that mere knowing membership in, or association
with, a group that engages in illegal and legal conduct, without a
specific intent to further the illegal aims of the group, is not a
crime."'' 64 Thus, the court held that the government's interest did not
justify the extent of the prohibition, and thus the statute was
unconstitutional. It then explained that its decision would not
"impede legitimate Florida law enforcement efforts to curb illegal

158. It is reasonable to assume that gang members would want to enjoy aspects of life
outside of their schools, workplaces, and churches. This Recent Development lists a few
examples, but there are thousands of activities the public enjoys everyday that most
Americans assume are constitutionally protected. See, e.g., Frequently Asked Questions
Assembly, FIRST AMEND. CTR. http:// firstamendmentcenter.org/faq/frequently-asked-
questions-assembly [https://perma.cc/AYB2-RCGL] ("Any and every group is allowed to
meet to discuss ideas and peaceably promote its point of view, even if that message is
distasteful to others. Whether through parades, peaceful protests, picketing or simply
sharing ideas, an organization formed for expressive purposes may engage in 'group
speech' to advance its mission. Freedom of association also protects the gathering of
people for personal, private purposes, such as the meeting of family members."). This
Recent Development argues that such First Amendment associational activities, which are
undoubtedly protected for the general public, should also be protected for alleged gang
members.

159. 95 So. 3d 344 (Fla. Dist. Ct. App. 2012).
160. Id. at 358.
161. See id.
162. Id.
163. Id. at 358 59 (citing Brandenburg v. Ohio, 395 U.S. 444, 447 48 (1969); United

States v. Rahman, 189 F.3d 88, 115 (2d Cir. 1999); Dep't of Revenue v. Magazine
Publishers of Am., Inc., 604 So. 2d 459, 462 (Fla. 1992)).

164. Id. at 359 (citing Keyishian v. Bd. of Regents of Univ. of N.Y., 385 U.S. 589, 606
07 (1967)).
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acts by criminal gangs" because of the various other ways that law
enforcement can target gang activity.165

Following the reasoning from these cases, it appears that the
Charlotte trial court acted unconstitutionally by enjoining defendants
from associating in public and private. Like the injunction in Enoch,
the Charlotte injunction prohibited not only gang activities
undertaken with criminal intent but also constitutionally protected
activities. For example, alleged gang members named in the
injunction would not be able to associate with fellow gang members
for normal, everyday activities in public or in private. They would not
be able to go to public parks, to see movies, to eat at restaurants, or to
spend time at one another's houses. Most importantly, they would not
be able to engage in essential First Amendment freedoms, such as
protesting together, associating together, or communicating with one
another in person. These freedoms, should they be used in any
method other than to foster or further criminal activity, are
constitutionally protected under the First Amendment. Therefore,
had it reached the merits, the North Carolina Court of Appeals could
have held the injunction to be unconstitutional as applied to the
defendants because the injunction was not sufficiently narrowly
tailored in either its geographic bounds or the range of associational
activities prohibited.

CONCLUSION: CONSTITUTIONAL RAMIFICATIONS OF ANTI-GANG
LEGISLATION

The North Carolina Street Gang Nuisance Abatement Act and
its progeny, the Charlotte injunction, have marked a significant
change in the way North Carolina treats gang members. The
Charlotte injunction could have been ruled invalid due to various as-
applied challenges and the injunction is evidence of the serious
constitutional issues that may arise from applications of the Act.
Thus, future injunctions must be carefully crafted.

To prevent future First Amendment violations, North Carolina
courts should look to precedent from other states where similar gang
nuisance statutes have been introduced to narrowly tailor any
injunctions they may issue. If a similar gang injunction is issued in the
state of North Carolina, it is very likely that it will be appealed to the
North Carolina Court of Appeals too. The court should face the

165. Id. (citing laws criminalizing solicitation of a crime, conspiracy, and acting as an
accessory after the fact as examples).
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constitutional implications of the injunction and hold it to be an
unconstitutional violation of the gang members' rights.

If a North Carolina court were to hold an injunction to be overly
restrictive, the court would likely overturn any arrests and convictions
for violations of the injunction. Furthermore, the constitutionality of
similar injunctions and any subsequent arrests would also be put into
question. For these reasons, courts should narrowly craft injunctions
to avoid violating gang members' First Amendment rights. For
instance, an injunction would not be unconstitutional if it prevented
gang members from associating for the purpose of furthering street
gang activities, rather than to prevent all forms of association.
However, it is understandably difficult for law enforcement to
determine a gang member's purpose for meeting without using
wiretapping and other means of surveillance. Thus, even though a
narrowly written injunction would likely not be as successful as the
Charlotte injunction in reducing gang violence, narrowly tailored
injunctions are necessary to avoid undesirable results in court or the
possibility of injunctions and arrests being overturned.

Many states have statutes similar to the North Carolina Act and
may seek to use those statutes to impose civil injunctions against gang
members like the City of Charlotte did. However, in doing so, these
legislative bodies should remember that associational issues are not
the only constitutional problems posed by such statutes. These laws
may also violate defendants' procedural due process rights, infringe
on defendants' fundamental rights, have unconstitutionally vague
language, and implicate defendants' right to equal protection.

The overreaching Charlotte injunction suggests that applications
of the Act threaten to violate gang members' constitutional rights.
Clearly, it is a challenge for legislators and courts to find balance
between gang members' individual rights and public safety concerns.
However, even in the face of gang violence, the government must
undertake such balancing. Our Constitution requires it.

PREETHA L. SURESH
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